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Abstract 

 
 
Is the EU 'distinctly rights-driven' (Bradford 2023), as suggested in recent debates about so-

called digital empires opposing the EU to a systematically market-driven US and state-driven 

China? This article offers an in-depth study of a crucial EU digital policy initiative, the much-

acclaimed Digital Services Act. It presents a novel method – a ‘discourse/output analysis’ 

confronting the findings of a discourse analysis with the relevant content of the policy output. 

The study uncovers that the EU hardly performs according to the ideal-type’s expectation. 

When making choices between stronger or weaker regulation of digital platforms as debated 

before the Act’s adoption, the platforms’ preferences were consistently and quite strongly 

preferred over more citizens’ rights-oriented policy options. Recognising and admitting this 

seems urgent in order to resist attempts from in- and outside the EU to question even the 

timid regulatory steps the DSA has brought. 
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1. Introduction 
The Digital Services Act (DSA) is a centrepiece of recent regulatory EU digital policy 
(Newman, 2025, p. 304). This article presents surprising results of an in-depth empirical 
study of its contents. Using a widely used conceptual frame in the relevant academic field, 
Anu Bradford’s ‘digital empires’ (2023), our analysis reveals that this EU policy output is 
far less citizens’ rights-based and much more platform-friendly than expected.  

That seems startling because, against the background of a previous regulatory near-vacuum 
for internet platforms, the DSA was (jointly with the Digital Markets Act) strongly promoted 
by the EU Commission acting as the much-cited motor of European integration. It 
undoubtedly represents a leap in platform regulation and may plausibly be conceived as a 
product of neo-functionalist spillover processes (Heidebrecht, 2025). Moreover, it fits the 
EU’s recent policy change to exercise more control in the digital realm (Seidl and Schmitz, 
2024; Hoeffler and Mérand, 2024; for a scoping review of 126 studies of EU digital policy-
making see Bérut, 2025). This re-orientation under the common headings of ‘digital 
sovereignty’ (e.g. Pohle and Thiel, 2020; Obendiek, 2021; Falkner, et al., 2024; Flonk, et al., 
2024) and ‘strategic autonomy’ (e.g. Schmitz and Seidl, 2023) occurred as part of a shift 
‘towards more public-interventionism … at the level of aims, actors and instruments’ 
(Heidebrecht, 2024, p. 209), in the wider context of the EU’s ‘geo-political turn’ (McNamara, 
2024; Broeders, et al., 2023; Herranz-Surralés, et al., 2024) and increasingly ‘neo-
mercantilist model’ (Farrand and Carrapico, 2022; Carrapico and Farrand, 2024). On that 
basis, the importance of increased platform regulation (Gorwa, 2024; Haggart and Iglesias 
Keller, 2021) and a certain development of the EU in that direction seems beyond doubt. 

However, a decisive question remained so far unanswered. Just how significant a departure 
from the status quo ante does the DSA constitute, in fact? In filling this gap, the present study 
contributes to two broad scholarly fields, the literatures on European integration and its 
digital policy dimension (e.g. Newman, 2020; Bérut, 2025), and the global international-
comparative perspective debating the EU as one of several global models of governance. The 
outstanding recent contribution along the latter line is – in terms of citations1 as much as book 
reviews2 – by Anu Bradford whose ‘digital empires’ (2023) will be the key conceptual focus 
in the below analysis. Indeed, it seems to be a crucial debate of our times if the ‘techno-blocs’ 
increasingly challenging the liberal international order (Weymouth, 2025) actually include 
one actor – the EU – systematically focusing on citizens’ rights to the relative disadvantage 
of platforms and states. In addition, such a perception resonates with much older but in EU 
studies quite persistent debates about ‘normative power Europe’ (Manners, 2002) and even 
more with the EU’s self-presentation as a norm-guided actor when it comes to its digital 
policy (Schraik, 2024).  

 
1 514 citations by 2 December 2025, when the book has only been published for two years 
(https://scholar.google.com/scholar?cites=15627885262980516191&as_sdt=2005&sciodt=0,5&hl=de ). 
2 Listed at (https://www.law.columbia.edu/faculty/anu-bradford). 
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To collect novel, timely and directly relevant empirical data, this study zooms in on the 
DSA’s problem-solving approaches in the four most debated aspects. This fills a major gap 
in research since political science analyses have – beyond commentaries – so far mainly 
focused on lobbying preceding the DSA (Gorwa, et al., 2024; Kausche and Weiss, 2025) or 
on specific aspects such as new Commission powers (Heidebrecht, 2025). Considering its 
length and complexity, the relative shortage of political science analyses regarding the actual 
quality of the DSA is hardly surprising: Regulation (EU) 2022/2065 of 19 October 2022 on 
a Single Market for Digital Services is a document of no less than 102 pages in five chapters, 
93 articles and with 156 recitals. Moreover, as we shall see later (section 3), in-depth research 
is challenging since the DSA encompasses numerous policy dimensions, each relating to 
intricate facets of the online economy. 

Among the innovations are new powers for the European Commission.3 Perhaps most 
importantly, Article 72 provides that the Commission monitors compliance of any very large 
online platform (VLOP4) and may hence demand 'access to, and explanations relating to, its 
databases and algorithms' (Article 72.1). This may include orders to retain 'all documents 
deemed to be necessary to assess the implementation of and compliance with the obligations 
under this Regulation' (ibid.), to draw up action plans with measures to remedy 
infringements, or to undergo extra audits beyond the regular annual ones. Article 74 then 
states that the Commission may impose fines on very large online platforms or search engines 
of up to 6 % of annual global turnover for infringing against provisions of the DSA.5 The 
crux of the matter is that these powers are confined to the realm of the DSA’s regulatory clout 
– which, however, could have been much greater, as section 3 below will uncover. 

The following section 2 will dive into our study’s theoretical anchoring and its novel method 
– a ‘discourse/output analysis’ that confronts the findings of a discourse analysis with the 
relevant content of the policy output. Section 3 will then survey four empirical core 
dimensions of the EU debate on digital services regulation, before section 4 shall present the 
findings across the individual dimensions and suggest overall conclusions. 

 
3 Moreover, the DSA confers important powers to national 'competent authorities … responsible for the 
supervision of providers of intermediary services and enforcement’ and the national Digital Services 
Coordinators (Article 49 DSA and following), such as powers of investigation, information collection, 
inspection, ordering the cessation of infringements, imposition of fines and periodic payments, interim measures 
to avoid risks of serious harm, imposition of remedies or requesting a judicial authority to do so. The latter can 
extend up to a national judicial authority’s order of 'temporary restriction of access of recipients to the service 
concerned by the infringement or, only where that is not technically feasible, to the online interface of the 
provider of intermediary services on which the infringement takes place' (Article 51.3.b). 
4 I.e. an online platform with, inter alia, 'a number of average monthly active recipients of the service in the 
Union equal to or higher than 45 million' (Article 33 DSA). Critics suggest that 'risks disseminated by platforms 
below the VLOP-threshold reside in a regulatory blind spot' (Laux, et al., 2021, p. 1). 
5 Article 82 DSA establishes that where all powers 'to bring about the cessation of an infringement … have been 
exhausted, the infringement persists and causes serious harm which cannot be avoided' otherwise, 'the 
Commission may request the (relevant national) Digital Services Coordinator' (Article 82.1) 'to request that the 
competent judicial authority of its Member State order the temporary restriction of access of recipients to the 
service' (Article 51.3 DSA). Note that the Commission’s very last resort in bringing about compliance would 
only be a ‘request’ to ‘request’, and that restrictions would be temporary.  
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2. Research design, theory, and methods 
The Digital Services Act (DSA) has been hailed as 'historic' across the EU institutions and 
from right to left, including by Commission President von der Leyen (2022). '(B)usiness 
models, they will have to change, because … the co-legislators are changing the laws of the 
Internet' (Commissioner Vestager, 2022). 'The DSA sets landmark standards' (MEP 
Virkkunen, rapporteur, PPE, 2022). '(W)e should not underestimate the historic importance 
of the Digital Services Act and the Digital Markets Act. This is the first jumbo package of 
legislation in the world to regulate big tech.' (MEP Vandenkendelaere, PPE, 2022) 'Digital 
has become a bit of a Wild West, with the biggest players calling the shots. But with the 
DSA, there's a new sheriff in town' (MEP Schaldemose, rapporteur, S&D, 2022). Just how 
much more control of the digital platforms the DSA conveys, remains a research desideratum 
though, particularly if we compare expectations and outcomes.  

How can we systematically evaluate the DSA's problem-solving capacity? In EU policy 
evaluations, the European Commission’s legislative proposal has typically been used as a 
yardstick for the policy reforms later adopted by the Council and the EP. It offers an easily 
accessible and economical basis for evaluative comparison. In the DSA case, however, the 
Commission’s draft already made quite decisive inroads into a minimalist agenda, effectively 
ruling out key options previously supported by some stakeholders (see section 3 below). 
Therefore, a new, more appropriate yardstick from outside the EU decision-making process 
must be established. 

This article draws on a widely cited publication in global digitalisation studies, Anu 
Bradford’s (2023) theory of 'digital empires', for a two-step analysis to evaluate the EU’s 
DSA. First, I shall map the policy claims made by politicians and stakeholders in the 
discourse preceding the adoption of the DSA and find out which topics mattered most. The 
claims will then be categorised according to how much they deviate from the legal status quo 
ante, which was often essentially unregulated.6 Second, I will use Bradford’s approach to 
operationalise how her theory expects the EU to perform when deciding digital service 
provision rules, and design indicators to categorise the actual political choices made.  

The method applied is a 'discourse/output analysis', based on qualitative7 text analysis of all 
relevant reporting in the two most specialised media outlets. This novel concept is distinct 
from the well-established approaches currently employed. While discourse analysis of 

 
6 Note that this listing of more, or less, far-reaching options expresses no preference for either end of the 
continuum unregulated-regulated. However, the problems the act is meant to address will be summarised 
according to the academic state-of-the-art and this will reveal that some of the suggested ‘solutions’ seem to 
fall rather short of meeting the challenges. 
7 Quantification is not an adequate approach here because the specialised media used in our analysis focus on 
the most relevant policy options and main actors. Not surveyed are, by contrast, the full number of statements 
voiced by all participants in the studied discourse, or the number of times specific options have been proposed. 
This article offers the number of, first, the policy dimensions covered in the reported discourse and second, the 
specific policy options promoted in each of the dimensions. These are the categories necessary and sufficient 
to answer the specified research question. 
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various kinds has developed into a widely used tool in modern political science, it ultimately 
cannot go beyond mapping what is discussed. Even more interesting, though typically harder 
to evaluate, is what indeed results from all the laboriously studied debates. This 'other side 
of the coin' is in political science often not tackled in a methodical way but left to legal 
scholars8, at least when it comes to complex EU regulation. Their work applies specific 
disciplinary approaches and lenses, focusing on the interpretative potential of specific 
wording and the relationship to other sources of law. Understandably but unfortunately, the 
result will often not satisfy political scientists’ interest in the kinds of political choices made, 
including the resulting degrees of policy innovation and the relationship to the landscape of 
policymaking inputs previously delivered by the universe of stakeholders. Against this 
background, this project’s discourse/output analysis innovates in that it pays heed to the 
character of the inputs preceding a major political decision, as much as to the related output’s 
clout.9  

A novel and unique dataset of stakeholder positions provides the empirical basis of this 
research. It covers, most importantly, policy claims by politicians from EU institutions or 
member states and private interests, in addition to NGOs. The corpus consists of 280 articles 
from two specialised media outlets that regularly cover EU policies with a high level of 
expertise, i.e. Agence Europe10 and Euractiv’s weekly Tech Brief11. These expert media were 
utilised as filters to ensure our attention is focused on the relevant actors and salient topics in 
the Brussels arena.12 After qualitative selection based on thematic relevance, 664 citations 
with policy claims were studied in-depth in a database, sorted into 29 policy dimensions13 
each covering up to five related policy options. The time frame covers the four years of the 
preparation and negotiation phases of the DSA at large (01.01.2019 to 31.12.2022). Multiple 
intercoder checks and systematic archiving were applied to ensure maximal reliability.  

The policy options specified in the discourse around the DSA project, and the specifics finally 
adopted, shall be contrasted with theory-derived expectations as to the characteristics of EU 
digital policy. In her book 'Digital Empires', Anu Bradford holds that 'when faced with critical 
policy trade-offs and the balancing of various interests in regulating the digital economy, 
each jurisdiction often falls back on those foundational principles that are intrinsic to their 

 
8 For a book-length legal analysis of the DSA, see Husovec (2024). Alternatively, practitioners sometimes 
produce important and useful publications on key EU legal projects. However, these contributions tend to fall 
short of an elaborate research design or committed application of academic methods. For general orientation or 
in-depth information regarding the specific provisions, such publications can therefore be great sources. By 
contrast, they will hardly ever answer typical political science interests in a systematic manner, such as: How 
much innovation does the new legislation actually offer compared to what has been requested by stakeholders 
before its adoption? 
9 By contrast, our research does not explore the exact ‘why’ and ‘how’ of the decision-taking. 
10 Keywords for the Agence Europe Database (Quick Search with Full Text section): 'DSA', 'Digital'. 
11 Before May 2022 'Digital Brief', since May 2025 'The Hack'. All articles with relevance to the DSA were 
included. 
12 Alternatives would have been to include in the analysis just any statement retrieved from a keyword internet 
search or from the Commission’s website with all contributions to its public hearing on the DSA. However, this 
would have overburdened our qualitative analysis and diluted our data without adding relevant information on 
the kinds of policy options seriously considered in the EU’s polity at large. 
13 Each policy dimension refers to a distinct policy issue and includes the various options discussed. 
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distinctive regulatory models: the US tends to draw on its pro-market instincts to limit 
government intervention, China responds in ways that ensure the government’s interests are 
protected, and the EU acts in a manner that elevates the rights of digital citizens to the heart 
of its policymaking' (Bradford, 2023, p. 11). This raises clear expectations regarding EU 
choices when confronted with digital policy options: The EU should act in a manner that is 
focused on its citizens and societies since, '(a)s described throughout (Bradford’s) book, the 
US has pioneered a largely market-driven model, China a state-driven model, and the EU a 
rights-driven model' (Bradford, 2023, p. 7). In other words, we should expect the EU 
regulators to prioritise policy options favouring citizens’ concerns over market actors’ or 
states’ rights. In any empirical study of EU policymaking in digitalisation-related issues, 
indicators should hence abound that among the options available to the EU, those promoting 
e.g. the democratic structures of society, human dignity, the right to privacy or fundamental 
rights (i.e. Bradford’s notions amplifying citizens’ rights) should regularly be preferred over 
entrepreneurial freedom or governmental powers (Bradford, 2023, p. 9).14 

However, these hypotheses deserve careful testing: what seems plausible on a globally 
comparative scale may turn out less convincing from a nearby perspective. The EU polity 
encompasses significant differences in interests and values and in EU decision-making, 
intense bargaining and discursive struggle tend to occur between a wide array of public and 
private actors. We know that, until the recent past, EU governance put the digital single 
market up front on its agenda. The prevailing paradigm was market-making rather than 
market-correcting – a 'less market-liberal and more public-interventionist’ policy took time 
to reach centre stage' (Heidebrecht, 2024, p. 205). By 2025 and in a newly geopolitical 
international environment, we must wait and see if that may possibly even be reversed, with 
an announced 'omnibus' simplification legislation forthcoming: 'a prospect which delights 
some players … and makes others say that the EU is sacrificing its standards on the altar of 
deregulation' (AE 17.09.2025).  

To derive testable hypotheses to apply in the case of the DSA’s policy process, Bradford’s 
ideal-typical core characteristics for each 'regulatory model' shall therefore be deconstructed. 

 
14 It is not always desirable or even possible to clearly differentiate between what is citizen- or platform-friendly, 
and clearly, what is good for enterprises may also be in the interest of citizens as consumers and parts of the 
overall economy. However, for the sake of this article it seems justifiable to work with this presumed opposition 
since the expressed preferences showed a very clear split between the above-mentioned democracy-protective 
side of the four continua discussed in section 3, and what the platforms preferred.  
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Table 1: Conceptualisation and Operationalisation based on Bradford 
(2023, p. 11) 

'(W)hen faced with critical policy trade-offs and the balancing of various interests in 
regulating the digital economy'…  

… the EU 
does 

act 'in a manner that 
elevates the rights of 
digital citizens to the 
heart of its policymaking' 

Indicator: 

EU regulators prioritise policy options 
favouring the protection of individuals or 
democratic structures of society 

… the EU 
does NOT 

'draw on … pro-market 
instincts to limit 
government intervention' 
(like the US) 

Indicator: 

Among various policy options, EU regulators 
will NOT favour market-liberal ones over 
citizens’ rights 

… the EU 
does NOT 

respond 'in ways that 
ensure … government(al) 
interests are protected' 
(like China) 

Indicator: 

Among various policy options, EU regulators 
will NOT privilege governments’ interests over 
citizens’ rights 

Legend: author’s conceptualisation. 

 

More parsimoniously, the indicator to judge the EU’s policy options according to Bradford’s 
typology can be collated: One would expect EU regulators to prioritise policy options 
favouring citizens’ and societies’ prerogatives over market freedom or states’ rights.  

Bradford’s book does, in fact, mention various caveats and reaches beyond the outlined 
typology. Crucially, it describes global digital policy as conflicts not only between the above-
mentioned empires (the states/EU) on a horizontal plane, but also between each of those and 
the major internet platforms, on a vertical dimension.15 These struggles proceed in an 
intermingled manner, resulting in more moderate results than if they happened 'in isolation 
from one another' (Bradford, 2023, p. 16). In other words, whenever a regulator decides to 
restrain platform power, they keep in mind their competitive position against the different 
actors, which restrains their manoeuvring room. Taking that perspective seriously, the EU 
can no longer be expected to systematically always maximise citizens’ rights as opposed to 
market freedom or governmental interests. Still, the typology’s claims would suggest at least 
a heavy leaning towards the indicators outlined in table 1 above.  

In any case, it is imperative to empirically study just how much 'moderation and de-
escalation’ takes place of the EU’s wish to protect its citizens against being exploited by tech 

 
15 I.e., the 'cloud empires' according to (Lehdonvirta, 2022). 
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giants (Bradford, 2023, p. 11). My project indeed offers a foray into this important new 
research agenda. 

 

3. DSA policy dimensions and selected policy options 
From the 664 policy claims16 stretching across 29 policy dimensions covering the DSA’s 
policy discourse in our database, this article will analyse the four (by far) most contentious 
topics, each with more than 40 and up to 63 citations. Hardly surprising, they comprise the 
issues most immediately pressing for both citizens and enterprises in the age of surveillance 
capitalism (Zuboff, 2019): Should user tracking and profiling be accepted as (part of) the 
platforms’ economic business model, or be restricted entirely or partially (subsection 1 
below)? Should the platforms’ responsibilities parallel publishers’ liability, or should the 
previous situation of liability exemption be continued despite increasingly heightened 
dangers for the democratic structures of our societies, stressed regularly by major EU actors17 
(subsection 2 below)? How should the ever-increasing amount of illegal (subsection 3 below) 
or 'only' harmful internet content (subsection 4 below) be countered to protect individuals 
and democratic states in the digital age? All four policy dimensions pitch countervailing 
interests against each other: market freedom and hence platforms’ rights and protection, on 
the one hand, and rights for citizens and democratic societies, on the other.18 Table 2 below 
offers an analytical overview on the specific policy options involved, and chosen, in each of 
the dimensions.  

 

 
16 A claim/statement/citation is the smallest meaningful unit of text asking for a specific policy option.  
17 In her solemn speech on the State of the European Union, von der Leyen annually highlights the issue, e.g. 
2025 'Our most important task is to protect our democracy' 
(https://ec.europa.eu/commission/presscorner/detail/en/speech_25_2053). The EP has in recent years set up 
various special Committees to focus on dangers to democracy, inter alia, the Special Committees for foreign 
interference in all democratic processes in the EU, including disinformation (INGE 1, followed by INGE 2) 
and, most recently, the EP 'Democracy Shield standing committee' (Euractiv 23.01.2025), a project 'to build up 
new capabilities and ''structures'' at the EU level to battle foreign interference' promised by von der Leyen as 
part of her re-election campaign (Euractiv 15.05.2025). Crucially, in our context, relevant EP reports have 
highlighted shortcomings of non-binding approaches of platform regulation: '(W)hereas even though the Code 
of Practice on Disinformation was strengthened, many structural problems persist, such as the lack of binding 
rules and the provision whereby companies can choose their own commitments, which ultimately hinders the 
success of the Code of Practice as a tool' (INGE 2 report, https://www.europarl.europa.eu/doceo/document/A-
9-2023-0187_EN.html, AA). 
18 For reasons of space, this article will not dive into the discourse about state or quasi-state powers vis-à-vis 
platforms, a different part of our database, less hotly debated.  
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Table 2: Policy options in the four most contentious DSA policy 
dimensions 

 
DIMENSION of 
the negotiations  
 
(no. of statements 
with policy 
preference) 
 

 
OPTIONS 

 
RESULT 
 
 

Maximal 
regulatory 
option re 
favouring 
citizens’ 
protection 
or rights 

 
Intermediary options 

Minimal 
regulatory 
option, 
favouring 
market 
freedom or 
platform 
rights 

User tracking and 
profiling (63) 

Prohibit 
user 
tracking 
(and hence 
profiling) 

Prohibit 
profiling, 
allow 
tracking 

At least one 
non-
profiling 
option for 
users 

No profiling 
of minors 16 
– 18 years 
old 
(adopted) 

Unlimited 
tracking + 
profiling of 
all users  

Second-
but-
minimal 
option 

Obligations 
regarding 
harmful/dangerous 
content (e.g. hate 
speech, 
disinformation) 
(62) 

General 
monitoring 
for harmful 
online 
content 

Obligation 
to actively 
search for 
harmful 
online 
content 

Notice-and-
action 
mechanism 
(with 
takedown 
and/or time 
limit) 

Notice-and-
action 
mechanism 
(shallow: 
only 
flagging, no 
time limit) 

No rules 
regard 
dangerous 
content, 
only illegal 
content 
covered 
(adopted) 

Minimal 

Obligations 
regarding illegal 
content (61) 

General 
monitoring 
obligation 
for illegal 
content 

Keep-down 
principle 
(selective 
monitoring 
for known 
illegal 
content) 

Active 
search 
prescription 

Notice-and-
action 
mechanism 
with time 
limit + 
specific 
control body 

Weak 
notice-and-
action 
mechanism 
(adopted) 

Minimal 

Should platforms 
be responsible as 
publishers? (48) 

Treat 
platforms 
as 
publishers, 
end 
liability 
exemption 

Reverse the 
burden of 
proof: 
establish 
situations 
leading to 
liability 
rather than 
grant a 
sweeping 
exemption  

No 
exemption if 
the main 
purpose is 
facilitating 
illegal 
activities 

Keep the 
broad 
liability 
exemption 
of the e-
Commerce 
Directive, 
but specify 
in DSA 
what is 
illegal 
 

Keep the 
liability 
exemption 
of the e-
Commerce 
Directive 
(adopted) 

Minimal 

Legend: author’s conceptualisation. The designations ‘minimal’ and ‘maximal’ compare the 
extent of new regulation as relative distance to the previously existing situation and have no 
normative meaning. 
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A note on terminology is needed since the DSA is hugely complex. Its Article 3 offers a 
wealth of specific and often highly technical definitions. Since this article is no legal text, the 
intricacies of throughout differentiating between 'intermediary services', 'information society 
services', 'caching services', 'hosting services', 'online search engines', and more, would be 
excessive – in particular, since the media discourse studied here did not differentiate 
accordingly but used general notions to represent the main thrust of the political debates. 
Hence, this analysis uses various universally understood notions interchangeably, such as 
digital service providers, (internet/online) platforms, or (internet/online) services. It is 
restricted to the general debate about how platforms should be regulated and cannot specify 
all rules or derogations for specific kinds. 

The following subsections shall discuss each of the four dimensions in table 2, in turn. 

 

3.1. Tracking and profiling users: should it be prohibited?  

In the age of surveillance capitalism, as theorised by Shoshana Zuboff (2019), data collection 
and online advertising are the core of a novel and pervasive form of capitalist accumulation.19 
As reported by the Irish Council for Civil Liberties (2022): 'Real-Time Bidding (RTB) is 
$117+ billion industry that operates behind the scenes on websites and apps. It tracks what 
you are looking at, no matter how private or sensitive, and it records where you go. Every 
day it broadcasts this data about you to a host of companies continuously, enabling them to 
profile you. …  On average, a person in the U.S. has their online activity and location exposed 
747 times every day … In Europe, RTB exposes people’s data 376 times a day. … Europeans 
and U.S. Internet users’ private data is sent to firms across the globe, including to Russia and 
China, without any means of controlling what is then done with the data.' (Irish Council for 
Civil Liberties, 2022, p. 1) And tracking is by no means restricted to commercial or 'social' 
platforms but a pervasive phenomenon anywhere online, including scientific journals and 
publishers where '(p)ersonalized profiles of the information behavior of every scientist are 
created, and … the data …flows out and can be linked with the knowledge that already exists 
elsewhere about the person. A seamless and thus valuable and tradable online biography of 
every scientist is created; the previous special milieu of science communication has been 
incorporated into the general commercial (and governmental) surveillance of the digital 
space.' (Siems, 2021) 

Based on these and other developments discussed in various parts of this analysis, the past 
decade has seen many expert researchers argue that neither gentlemen’s agreements nor even 
reinforced competition laws (Petit, 2020) suffice to bring about a democracy-compatible 
internet. The school of digital constitutionalism proclaims that 'the establishment – and 
enforcement – of legally binding principles and rights’ are needed for 'the protection of 

 
19 For jurisdictional conflicts over data governance on the global level, see Obendiek (2022). 
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fundamental rights, the advancement of the public interest and the promotion of equality' 
(Santaniello, 2021, p. 26; see also Cohen, 2019; Alegre, 2022; Suzor, 2019). 

Accordingly, it was to be expected that within the EU’s debates of its Digital Services Act, a 
highly controversial matter would be whether tracking and/or profiling of users should be 
prohibited to end the oft-cited online Wild West where platforms scrape their users’ data to 
use for their own profit. A prohibition would have fundamentally restricted many platforms’ 
current advertisement-based financing model and, therefore, became the major bone of 
contention in the DSA’s negotiations. The specialised news service Agence Europe reports: 
'Sources in the European Parliament indicated that the issue of online advertising, targeting 
and tracking, had ''quickly'' become the biggest pressure point from the lobbies. ''This 
ultimately helped to alleviate the progressive pressure for a ban. Despite a cross-party 
consensus in the EU on the need to curb Big Tech, huge corporate lobbying budgets (...) still 
impact on EU policy and limit the biggest challenges to its economic model'', said Margarida 
Silva, researcher at the Corporate Europe Observatory.’ (AE 18.01.2022) 

This seems to go a long way towards explaining why a tracking or profiling prohibition was 
eliminated from the formal EU agenda already in the European Commission’s legal proposal 
for the DSA. Intermediary options discussed along this specific policy dimension included 
prohibiting profiling but allowing tracking, offering at least one non-profiling option for 
users, and prohibiting profiling based on tracking of minors and sensitive information. The 
most platform-friendly solution and hence the outlier option on the non-regulatory side of the 
continuum was to create no restrictions on tracking and profiling beyond what was the 
regulatory status quo ante in the political discourse preceding the DSA, i.e. the EU General 
Data Protection Regulation. Its protection of EU citizens was, however, often considered 
insufficient against the background outlined above, not only but inter alia, due to major 
implementation and enforcement problems20. 

The outcome of the negotiations was close to the minimal option, hence far in the direction 
of market freedom and far off the solution most protecting user rights. In other words, the 
problems outlined in the first two paragraphs of this section have essentially not been changed 
by the DSA.  

That is to some degree different for children, as addressed in Article 28.2 DSA. The latter 
refers to online protection of minors, defined as people under 18: 'Providers of online 

 
20 Many users just sign their rights off for cheaper access to major platforms. The Data Protection Authorities 
continue to lack sufficient resources (most badly, in Ireland where most tech giants are headquartered) and the 
advertised one-stop-shop cooperation mechanism across borders is 'experiencing significant problems' (Massé, 
2021, p. 3). John Naughton, professor of the public understanding of technology at the Open University in the 
UK calls it 'a mockery of the rule of law' (Naughton, 2020). Not even the EU Commission is yet nearly satisfied 
and, in its second implementation report on the GDPR, 'found serious enforcement issues with the General Data 
Protection Regulation (GDPR) and called for clearer guidelines to strengthen data protection across member 
states' (Euractiv 25.07.2024). In practical terms, 'US surveillance agencies have access to European data 
regardless of where it's stored, when requested under sweeping US foreign-surveillance laws, including FISA, 
the Cloud Act, and the Patriot Act', as confirmed by Microsoft in-house lobbyist Anton Carniaux during a 
hearing of the French Senate (Euractiv Tech Brief 06.08.2025). When it comes to training AI with European 
data scraped by US platforms, the EU seems to be at a loss, as well (Euractiv 30.05.2025). 
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platform shall not present advertisements on their interface based on profiling … using 
personal data of the recipient of the service when they are aware with reasonable certainty 
that the recipient of the service is a minor.' (European Commission 202321) According to the 
GDPR, personal data processing was lawful when the child was at least 16 years old (Article 
8.1). Consequently, the DSA has added another two years to prohibit minors’ profiling and 
related targeted advertising.22 

Overall, however, that is a bare minimum concession considering what many MEPs had 
asked for in the negotiations with the EU’s governments and was therefore deployed in the 
relevant plenary debate (all citations in EP 2022): 'Data retention, browser tracking and 
surveillance advertising will unfortunately remain the norm' (MEP Mikuláš Peksa, 
Rapporteur, Committee on Economic and Monetary Affairs, Greens/EFA). 'When I wrote 
my DSA own-initiative report, it was very important to me to ensure that there would be no 
more personalized advertising on Internet platforms in the European Union. A large majority 
in this House followed this request and called on the Commission to put an end to spying 
advertising. Unfortunately, this has not happened. It will continue to be possible for platforms 
to collect data and use that data. [...] This is a scandal, and I have to say that we have not 
gone far enough here' (MEP Tiemo Wölken, Draftsperson for the Committee on Legal 
Affairs, S&D). We 'have to be honest about it. The attempt to create a digital constitution and 
to protect our online fundamental rights has largely failed. ... We don't have the right to opt 
out of targeted surveillance advertising…' (MEP Clare Daily, The Left).23  

 

 
21 See also https://digital-strategy.ec.europa.eu/en/library/commission-publishes-guidelines-protection-minors 
(accessed 08.10.2025).  
22 Note that, as 'laid down in the UN Convention on the Rights of the Child (UNCRC), a child is any human 
being below the age of 18.' (https://commission.europa.eu/strategy-and-policy/policies/justice-and-
fundamental-rights/rights-child/eu-action-rights-child_en, 08.07.2024) The GDPR’s Article 8, Conditions 
applicable to child's consent in relation to information society services, par. 1, reads: Where point (a) of Article 
6(1) applies, in relation to the offer of information society services directly to a child, the processing of the 
personal data of a child shall be lawful where the child is at least 16 years old. Where the child is below the age 
of 16 years, such processing shall be lawful only if and to the extent that consent is given or authorised by the 
holder of parental responsibility over the child. Member States may provide by law for a lower age for those 
purposes provided that such lower age is not below 13 years.' 'When referring to an individual and in a more 
legal context, the term minor should be used.' (https://home-affairs.ec.europa.eu/networks/european-migration-
network-emn/emn-asylum-and-migration-glossary/glossary/child_en, 08.07.2024) It seems noteworthy that 
'(t)here is still no concrete, consistent definition of ''child'' under EU law' (ibid.) but, for the sake of this project’s 
evaluation of the DSA’s innovations, this author decided to follow the definition of 'minor' as given in the 
above-cited Commission’s brochure (European Commission 2023) which suggests that there is an innovation 
relating to children aged 16 to 18.  
23 For a critical legal perspective on the DSA’s relevant aspects, see (Helberger, et al., 2021).   
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3.2. Exempting platforms from publishers’ liability?24 

In the offline world, publishers can be liable for their content, at least if illegality or gross 
dangers are involved. Concerning internet platforms, the EU’s e-Commerce Directive 
adopted in the year 2000 introduced a wide-ranging liability exemption and, at least de facto, 
allowed online entrepreneurs to turn a blind eye on misuse of their services: Articles 12 to 15 
provide that an information society service’s liability starts only when it obtains knowledge 
or awareness of illegal content or activity and may then kick in if no expeditious act to remove 
or disable access is made. Facilitated by that regime25, manifold problems have arisen during 
the past quarter-century involving misleading, disinforming, dangerous, or even illegal 
content on the internet. Overall, 'the integrity of democratic discourse online' (Quaritsch, 
2025) now seems endangered, which is particularly problematic since it is an essential 
prerequisite for a proper functioning of high-quality democracies (Urbinati, 2014, p. 20 
referring to Hans Kelsen; Coeckelbergh, 2024; Frischmann and Selinger, 2018; Sunstein, 
2018). Moreover, some platforms have grown to be powerful actors on a global scale that, de 
facto at least, cannot be controlled by anyone, including individual states (Lehdonvirta, 2022; 
Hindman, 2018; Zuboff, 2019, part III; Moore and Tambini, 2018; Culpepper and Thelen, 
2020; Sharon and Gellert, 2023). For good reasons, some have described our era as data 
colonialism (Couldry and Mejias, 2019). Consequently, the DSA had been seen as a spark of 
hope to change that situation – at least, in its early debate phase.  

Options would have been  

- treating platforms as publishers and hence ending the e-Commerce Directive’s 
liability exemption; 

- reversing the burden of proof rather than granting a sweeping liability exemption: 
Unlike the e-Commerce Directive, the DSA could have created 'a series of positive 
rather than negative obligations. Thus, instead of indicating under which conditions 
a host is exempt from liability, the act would establish the situations leading to 
liability.' (W. Stengg, Head of Unit in DG CONNECT, cited in AE 18.10.2019, whilst 
the Commission was still making up its mind internally)  

- sanctioning systematic breaches by not exempting them from liability, e.g. if an 
actor’s primary purpose were facilitating illegal activities; 

- keeping the broad liability exemption of the e-Commerce Directive but specifying in 
the DSA either what is, as a minimum, to be treated as illegal in the EU, or what 
member states need to declare illegal;26 or finally,  

- just keeping the liability exemption of the e-Commerce Directive.  

 
24 This dimension covers 48 statements, at large, which makes it the policy dimension with fewest policy options 
voiced among the four dimensions discussed here (and, similarly, 4th place overall of all dimensions). 
Discussing it in second place follows a logic of content rather than of numbers. 
25 For a critical perspective of that approach, see also (Helberger, 2020). 
26 Note that the definition of legality and relevant fines in the e-Commerce Directive were left to the member 
states. 
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Among the promoters of ending or seriously altering the so-called liability exemption was 
Austria. Hinting at their Communication Platforms Act as an example for the EU to follow, 
'Austria has called on the European Commission to make online platforms more accountable 
for the hosting of illegal content in a series of recommendations for the EU’s Digital Services 
Act.' (TB 04.12.2020)  

Even high-ranking Commission representatives seemed in some statements to lean towards 
ending the platforms’ opportunities to profit from rich traffic on their networks whilst 
ignoring the rampant content of harmful or even illegal character: 'Should online platforms 
be held accountable for the content they host? Yes, Internal Market Commissioner Thierry 
Breton replied, on Monday 17 February, to a small group of journalists after his meeting with 
Mark Zuckerberg. However, he did not specify whether he was referring to the term ''liability'' 
or ''responsibility'', which was put forward by the platforms.' (AE 18.02.2020) In a document 
predating the DSA’s legal proposal, the Commission ventured options, including to 'update 
the liability and safety rules and provide for obligations according to the type, size and risk 
of a platform … and a sanction mechanism for systematic breaches.' (AE 02.06.2020) 

However, starting with the hearings in the EP of designated members for the first von der 
Leyen Commission in late 2019, the prospective Commissioners suggested that the DSA 
'would not call into question the principle of limited liability established by the e-Commerce 
directive.' (M. Vestager cited in AE 18.10.2019) This gave way to the demands of, for 
example, the European lobby for online platforms, DOT Europe (formerly EdiMA). It had 
announced 'it is ready to consider a new European framework for digital services provided 
that it does not touch the limited liability regime or the prohibition against a general 
monitoring obligation in the e-Commerce Directive.' (AE 08.01.2020) The language 
employed appears quite strong in its stipulation that the stakeholders' 'consideration' of an 
EU regulation is contingent upon specific conditions, including the continued liability 
exemption. 

After the Commission’s draft DSA had been presented on 15 December 2020, however, 
many actors were satisfied with this approach, including the so-called EU Digital 9+1 
coalition (Belgium, Czech Republic, Denmark, Estonia, Finland, Ireland, Luxembourg, 
Netherlands, Poland and Sweden) 'calling for the Commission’s Digital Services Act package 
to abide by some of the central principles of the eCommerce directive, including the country 
of origin principle, the limited liability exemption, and the ban on a general monitoring 
obligation.' (TB 14.05.2020) Slovakia and Estonia argued similarly (TB 18.12.2020). 'To 
avoid a repeat of the bad experience of copyright reform, … two parliamentary committees 
[IMCO and JURI] have come out clearly in favour of preserving the principle of limited 
liability in the e-Commerce directive (safe harbour), which states that online platforms cannot 
be held responsible for illegal content uploaded by their users if they remove it once they 
have been warned of it.' (AE 28.09.2020)  

Some actors continued promoting intermediary options to hold platforms at least somewhat 
more liable for what they host or cache. Slovenia, as Council Presidency, and the Netherlands 
promoted a version 'in which this exemption does not apply … ''where an intermediary 
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service offers its service with the main purpose of facilitating illegal activities, for example 
by making explicit its purpose to facilitate criminal activities and that its services are suited 
for that purpose'' (AE 12.10.2021)'. Ultimately, however, even these governments conceded 
to the most platform-friendly policy option on this DSA policy dimension.  

 

3.3. Illegal content: Which obligations for platforms? 

Back in the year 2000, with the e-Commerce Directive’s Article 15, the most far-reaching 
option to protect citizens from (at least) illegal content had been banned by the EU regulators: 
'Member States shall not impose a general obligation on providers … to monitor the 
information which they transmit or store, nor a general obligation actively to seek facts or 
circumstances indicating illegal activity.' (emphasis added) By the time of the DSA 
negotiations, arguments had been voiced that changes to that principle were required to 
counter unwanted recent developments (see already 2.2.). Still, only a few EU actors opted 
to touch on the matter: France, Italy, and Spain (TB 03.06.2022). Among the numerous 
explicit opponents was the so-called D9+1 coalition of member states mentioned in the last 
subsection (TB 14.05.2020). Slovakia, Estonia, Latvia, the Czech Republic, and Slovenia as 
the Council Presidency also resolutely opposed automatic filtering, which would have 
seemed the most likely method had the monitoring ban been lifted (TB 18.12.2020; see also 
AE 17.09.2021 + 12.10.2021).  

EdiMA (later DOT Europe), the European association representing online platforms, had 
vehemently threatened that it was only 'ready to consider a new European framework for 
digital services provided that it does not touch … the prohibition against a general monitoring 
obligation in the e-Commerce Directive' (AE 08.01.2020 + 08.06.2020). This politely 
formulated but imperative demand – voiced almost a year before the Commission’s official 
DSA proposal and frequently repeated – seems to have made a lasting impression: The DSA’s 
Article 7 now states that '(n)o general obligation to monitor the information which providers 
of intermediary services transmit or store … shall be imposed on those providers', and not 
even an obligation to actively 'seek facts or circumstances indicating illegal activity'. Such 
an active search prescription would have been a less obliging, intermediary policy option. 

The most far-reaching regulatory option seriously pondered was not to establish a general 
monitoring obligation for internet service providers, but rather a partial obligation: 'France, 
Italy, and Spain would introduce a stay-down mechanism for copyright infringements, going 
against the principle that bans general monitoring' (TB 03.06.2022, emphasis added). The 
stay-down mechanism would have kicked in once the content was taken down from the 
internet for illegality, preventing the same content from being uploaded elsewhere. However, 
opposition was vocal, e.g. from the Renew and Green groups (TB 03.06.2022) and several 
tech industry organisations, including DOT Europe and Developers Alliance, who 'sent a 
letter to European Commission Vice President Margrethe Vestager and Internal Market 
Commissioner Thierry Breton … expressing their concerns about the reappearance of the 
''stay down'' provision in the latest version of the compromise text of the Digital Services Act 
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(DSA), which is intended to ensure that illegal content is removed and that the same or 
equivalent content does not reappear. According to them, this notion – as reintroduced – 
would ''considerably hamper freedom of expression'', pave the way to ''constant surveillance'', 
and be ''unworkable for companies''' (AE 25.02.2022). 

Further along the continuum of policy options towards the less interventionist side would 
have been imposing on the internet services a notice-and-action mechanism with a specified 
time limit for reacting to flagged illegal content, and/or with a specific control body. 
Regarding the former, e.g. 'some members of the JURI Committee (called) for a tightening 
of the notion of 'rapid removal' championed by the European Commission. They would like 
to see problematic content removed within 30 minutes' (AE 06.09.2021). Regarding the 
latter, e.g. MEP Tiemo Wölken (S&D) suggested 'a competent EU agency that would check 
compliance with transparency criteria, as well as the notification and withdrawal procedure, 
and would be empowered to impose fines' (AE 29.04.2020). This would have gone somewhat 
beyond the e-Commerce Directive’s condition for the liability exemption that providers 
obtaining knowledge or awareness of illegal content or activity just needed to 'expeditiously' 
act to remove or disable access (Article 14 e-Commerce Directive) – a wording well-known 
to fall short of efficiently and effectively preventing platforms from turning a blind eye to 
widespread illegal practices (see next subsection). 

However, among the many actors lobbying for, at best, a weak notice-and-action mechanism 
were the tech lobby EdiMA (AE 08.01.2020) and tech companies like Twitter, Automattic, 
Mozilla, and Vimeo (TB 11.12.2020), but also member states like the Visegrad Four, i.e. 
Poland, the Czech Republic, Hungary, and Slovakia (TB 06.11.2020). The option finally 
chosen in the adopted DSA was a notice-and-action mechanism without specific control 
authority and without a time limit for takedown. The platforms just need to set up a 
mechanism 'to allow any individual or entity to notify them of the presence on their service 
of specific items of information that the individual or entity considers to be illegal content. 
Those mechanisms shall be easy to access and user-friendly …' (Article 16.1 DSA). For the 
above-mentioned liability exemption for platforms, such notices are relevant since they 'shall 
be considered to give rise to actual knowledge or awareness' of illegality (Article 16.3 DSA). 
However, there is no time limit or specific regulation as to how the platforms must proceed 
except 'take their decisions in respect of the information to which the notices relate, in a 
timely, diligent, non-arbitrary and objective manner'.27  

 

 
27 In addition, providers of online platforms should suspend service recipients 'that frequently provide 
manifestly illegal content' for 'a reasonable period of time and after having issued a prior warning' (Article 23.1 
DSA) and include information about the number of such occurrences in their annual public reports (Article 24 
DSA). 
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3.4. Harmful content: Obligations to act28?  

It is well-known that no small amount29 of harmful or dangerous30 content is communicated 
via the internet, impacting on individuals31 as much as on elections. A study on content 
moderation on Twitter and Facebook around the German election 2021 had already hinted 
that 'private platforms and public regulators’ current efforts to safeguard elections are simply 
not sufficient' (Kübler, et al., 2023, p. 4043). Analyses of the German election 2025 revealed 
that 'the default feed of X showed more content from far-right AfD than from other political 
parties' (Prama, et al., 2025) and an 'overwhelming visibility advantage' for the AfD (Centre 
for AI & Digital Humanism, 2025, factual conclusions). Overall, foreign information 
manipulation and interference seems to have had significant, though not (yet) game-
changing, impact (Institute for Strategic Dialogue, 2025). The Romanian presidential election 
of 2024, by contrast, had to be repeated amid allegations of Russian interference via TikTok 
(e.g. TB 20.12.2024). 

What should happen, therefore, to protect citizens and societies, after e.g. misinformation or 
hate speech has been discovered and reported to a platform? This is an issue of utmost 
importance for present day politics and social life (Gillespie, 2018). Even data originating 
shortly after the DSA’s entry into force reveals no good news: research using the EU’s major 
fact-checking platforms’ data during the EU election phase 2024 indicates that, overall, 45% 
of disinformation posts flagged received no visible action by the five major internet 
platforms. In the case of YouTube, the proportion of non-activity reached even 75% of 
acknowledged disinformation contents 'and, even in the cases where it did [act], in 80% of 
those it just surfaced a generic information panel or labelled the source of the video as state 
media, offering no explanation of why the content itself was false. Some of those videos 
reached 500,000 views' (Maldita, 2024, p. 2). X fared hardly better with no visible action in 
70% of all debunked content (ibid.). 

Moreover, false information often appears more novel and inspires fear, disgust, or surprise, 
hence falsehood diffuses 'significantly farther, faster, deeper, and more broadly than the truth 
in all categories of information' (Vosoughi, et al., 2018)32. Additionally, online media use 

 
28 Note that this section is about a potential regulation of harmful content in the DSA (and/or hate speech or 
dangerous content) and NOT about its potential mentioning in a platform’s risk assessment. The latter is not the 
same as an obligation to act against such content – although general assessment duties may in the long run help 
EU actors intervene against platforms’ non-action, at least where an outright public security or public health 
crisis results (see end of subsection).  
29 A study found that already during the 2016 US election, '25% of tweets containing a link to news outlets 
spread either fake or extremely biased news' (Kübler, et al., 2023, p. 4037); in general, see also (Bovet and 
Makse, 2019; Hall Jamieson, 2018; Margetts, et al., 2015). 
30 In the early debates over the DSA, the inclusion of so-called 'dangerous content' was also considered (next to 
'harmful'), referring primarily to compromising selfies sent by young people that could later be used for 
extortion (AE 08.06.2020). 
31 For a broad overview of research on misinformation regarding attitudes and beliefs see Mansell et al. (2025, 
with further references). 
32 See already (Howard, 2020, p. 22): '… long-form, high-quality journalism and interesting new ideas about 
public policy aren’t disseminated as widely as extremist, conspiratorial, and sensational junk news.' 
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engagement-based ranking algorithms that spill emotionalising content on top, hence 
contributing to anti-democratic and xenophobic upsurges such as the storming of the US 
Congress or the Brazilian Parliament, and the recent upheavals in the UK (Amnesty 
International, 2025; Himelfarb and Howard, 2021). Notwithstanding these acute dangers to 
open, democratic societies, Alphabet, Meta and X have lately even decidedly disinvested in 
content moderation (e.g. The Guardian 07.12.2023, Politico 23.11.2023). Twitter is an 
outstandingly infamous case: 'By 2023, Musk had rebranded the platform as X, axed half of 
its election integrity team, dissolved its trust and safety council, and done away with Twitter’s 
old user verification system by allowing anyone to pay for ''blue checks'' that high-profile 
users had previously earned after submitting proof of their identities' (Politico 08.07.2024; 
04.01.2023). 

The European Commission even referred to this long-known problem in the explanatory part 
of its DSA proposal, citing the public consultation’s results: 'A majority of respondents, all 
categories included, indicated that they have encountered both harmful and illegal content, 
goods or services online, and specifically noted an alarming spike during the Covid-19 
pandemic. A large share of respondents who say they have notified illegal content or goods 
to digital service providers expressed their dissatisfaction with the response and the 
ineffectiveness of reporting mechanisms after the exposure took place. Moreover, users 
perceive there to be a mismatch between providers’ policies as stated and their concrete 
actions.'33 If even illegal material that held potential consequences for the platforms already 
under the e-Commerce Directive (see previous subsection) was followed up so 
unsatisfactorily, how much worse must that be in the case of 'only' harmful content on digital 
platforms? Nonetheless, the Commission subsequently spoke about 'general agreement 
among stakeholders that ''harmful'' (GF: yet not, or at least not necessarily, illegal) content 
should not be defined in the Digital Services Act and should not be subject to removal 
obligations, as this is a delicate area with severe implications for the protection of freedom 
of expression'. (ibid.) That reasoning was repeatedly confirmed, e.g. 'Commission VP Vera 
Jourová said … that the Commission is very careful not to restrict freedom of speech, noting 
that the DSA focuses on illegal content' (TB 05.11.2021). Indeed, the EU Commission’s DSA 
proposal presented only 'illegal' content as part of the DSA’s regulatory realm.34  

Considering the extremely high stakes involved in this dimension of the DSA discourse for 
democracies, this seems surprisingly non-interventionist and aligned with the platforms’ 
ideal option. By contrast, it may be considered disappointing from a citizens’ rights 
perspective – unless the value of free speech were ranked far above all others.35 It begs 

 
33 COM(2020) 825 final, DSA proposal, Brussels, 15.12.2020, p. 10. 
34 Articles 4 and 5 Commission proposal, later articles 5 and 6 of the DSA, COM(2020) 825 final, 15.12.2020.  
35 However, if 'you regard freedom of expression not as a means to an end but as an end in itself, then you 
elevate it to the supreme ideal: more important than truth, justice, equity, democracy or any other value. That 
is not only logically problematic, it also implies that any constraint is wrong. The practical effect of such an 
outlook is to worsen exactly the serious, age-old problems that premodern societies obsessed over, and that all 
early theorists of free speech were acutely concerned to avoid: a public sphere full of hatred and slander, the 
poison of untruth and the politics of demagoguery. Welcome to 2025.' (Dabhoiwala, 2025a), for more detail see 
(Dabhoiwala, 2025b) 
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consideration, however, that most citizens today effectively lose their free speech on the 
'social' media since they are systematically outperformed on an unlevel playing field by 
comparatively few accounts with massive traffic (Bail, 2021), not seldom by 'trolls' (Howard, 
2020, p. 18, 139; Moore, 2018) whose typically interaction-inciting character is, moreover, 
systematically upgraded by the platforms algorithms (see above). 

Against this backdrop, it seems plausible that not all stakeholders were of one mind, and that 
not even all experts within the Commission were either. In fact, the priorities seem to have 
shifted over time, including on various levels of the Brussels executive. In her 2019 strategic 
priorities, Ursula von der Leyen still supported 'common standards for dealing with issues 
such as disinformation and online hate messages' (AE 24.07.2019). The Commission wanted 
to cover harmful content in the DSA debate’s early days, then retracted to include in the DSA 
at least hate speech by way of a common EU-wide definition of its illegality and finally 
retracted even more. 'Justice Commissioner Didier Reynders stated … that hate speech would 
be curtailed in the EU as part of the upcoming Digital Services Act' (TB 09.07.2020). Note 
that the Commission had initially even wanted to 'act expeditiously to introduce clearer 
restrictions on' hate speech well before the DSA would regulate it, via an initiative to extend 
the list of EU crimes to all forms of hate crime and hate speech announced for Q4 of 2021 
(TB 06.01.2021) – which had however been blocked in the Council.36 

Regarding disinformation, a similar development occurred. Several positions opted for 
prohibiting or effectively counteracting it, but these policy designs were discarded – despite 
a relevant European Commission study on the voluntary EU code of practice against 
disinformation had found the latter’s effectiveness wanting and suggested that 'sanctions and 
redress mechanisms' were needed (TB 14.05.2020). Early on, EU Justice Commissioner 
Didier Reynders had been open at least for a 'legal clampdown on fake news online' and 
encouraged that the 'European Parliament and Council should work with the Commission to 
consider how best to implement' such an option (TB 16.04.2020).  

However, as previously mentioned, the Commission’s official DSA proposal only covered 
illegal content, inter alia where it mentioned the relevant national authorities’ (in fact DSA-
preceding) right to issue an order suggesting to take down content (Article 9 DSA).37 This 
choice by the so-called motor of EU integration was minimalist, discarded regulating harmful 
or dangerous content or hate speech and a joint EU definition (see table 2 above), but was 
supported by member states such as Finland, Ireland, and Sweden (TB 09.07.2020).  

 
36 Acting against hate speech has still not been entirely dropped from the Brussels agenda, by the time of writing. 
That would have been an unusual occurrence in Brussels, though, where postponing projects medium- and long-
term is a well-known phenomenon. Having an important topic made subject of a potential future law is 
nonetheless always a defeat in politics, considering that the project may well come about only much later or, in 
the worst-case, never. 
37 Note that 'the EU executive has felt the need to clarify Articles 8 and 9 of the Digital Services Act, particularly 
on the legal obligations contained within the clauses … the obligation contained within the DSA text is ''to 
inform the issuing authority about what actions were taken and when. The obligation to comply with the order 
is NOT a DSA obligation.'' ' (Euractiv 24.02.2021) 
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Actors opting for more protection from dangerous or harmful content online were clearly 
disappointed by the Commission’s legal draft and accordingly upgraded their efforts. More 
than 50 disinformation experts and civil society organisations even 'signed an open letter 
urging EU policymakers to revisit the proposed Digital Services Act (DSA) and include 
stronger measures for tackling disinformation' (TB 03.09.2021). Signatories included the EU 
DisinfoLab, Global Disinformation Index (GDI), Hate Aid, Open Governance Network for 
Europe, Open Society European Policy Institute, Reporters Without Borders, Stiftung Neue 
Verantwortung [i. e. Foundation for New Responsibility], and Transparency International 
EU.  

It is noteworthy that Meta also advocated for regulation against harmful content on the 
internet. Mark Zuckerberg reportedly at some point 'called for EU action on harmful content, 
electoral integrity, data privacy and portability' (AE 21.01.2020). Among the member states, 
France and Germany most strongly promoted tackling potentially dangerous content. In a 
non-paper on the Commission draft, Germany argued that '(n)ew rules for the digital 
economy need to go beyond just regulating illegal goods and content. The dissemination of 
information and content that is not (yet) illegal can also be harmful in many ways…' (TB 
18.12.2020). Tackling hate content was particularly dear to the French delegation (AE 
25.02.2020, TB 05.03.2021) and, generally, France promoted 'that regulation on online 
content as part of the upcoming Digital Services Act (DSA) should not be restricted solely to 
illegal material, but should also cover areas including disinformation and harmful content' 
(TB 30.10.2020). Both France and Poland seem to have supported fighting against radical 
Islamic content (TB 11.06.2021) – in vain, though.  

Harmful content on internet platforms – which represent major societal infrastructure in our 
digital times (Bratton, 2016; Howard, 2019) and carry most of contemporary election 
campaigns – is not in itself a regulatory object of the DSA. If at all, it can now be tackled 
indirectly via risk assessment and crisis management obligations for the few largest platforms 
and the Commission’s supervision if the VLOPs comply with these duties. The latter must 
annually carry out assessments to 'diligently identify, analyse and assess any systemic risks 
in the Union stemming from the design or functioning of their service and its related systems, 
including algorithmic systems, or from the use made of their services' (Art 34 DSA, emphasis 
added).38 Among the systemic risks to be included are 'the dissemination of illegal content 
through their services ... (and) any actual or foreseeable negative effects on civic discourse 
and electoral processes, and public security …' (ibid., emphasis added).  Article 35 on 
mitigation of risks states that 'providers of very large online platforms and of very large online 
search engines shall put in place reasonable, proportionate and effective mitigation measures, 
tailored to the specific systemic risks identified pursuant to Article 34', and that the 
Commission may issue guidelines on the application. Stronger powers for the Commission 

 
38 This 'largely self-regulatory risk assessment approach' makes controlling the platforms effectively dependent 
on 'sufficient data access' for the Commission and researchers as a 'core condition for the DSA’s effectiveness' 
(Quaritsch, 2025, p. 5).  Indeed, the EU's Digital Services Act facilitates 'vetted researchers' access to platform 
data (Article 40), in principle. Unfortunately, however, a study of 27 requests across the EU unearthed that 
'despite political will, meaningful data remains hard to obtain, falling short of what is needed to tackle systemic 
risks and hold platforms accountable.' (Halil, et al., 2025) 
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exist only 'where extraordinary circumstances lead to a serious threat to public security or 
public health' (ibid.), i.e. under the crisis response mechanism (Article 36).39 Its effectiveness 
is contingent, and in practice, platforms may even 'resist applying the measures recommended 
by the Commission to resolve the crisis' (Euractiv 28.01.2025). Nonetheless, it has rightly 
been welcomed that at least these supervisory instruments exist under the DSA: Confronted 
with otherwise often meagre outcomes of the DSA negotiations, stakeholders need to keep 
their hopes up to continue promoting an information environment that protects democracy.40 

 

4. Cross-dimensional results and conclusions 
Undeniably, having the DSA with at least some rules for digital service providers and the 
Commission’s powers to impose fines in case of non-compliance is an improvement over the 
status quo ante. Shortly after the DSA Regulation became binding for all member states in 
February 2024, however, Europe finds itself in a new age of acutely ‘weaponised 
interdependence’ (Farrell and Newman, 2023). Donald Trump’s second term in the 
presidential office brought fierce confrontation involving tariffs and US import restrictions 
as arms aimed, inter alia, against the EU’s digital policies. In this light and recalling the EU 
polity’s adulations at the DSA’s adoption, it would be all too easy to appraise the DSA’s 
potential in a golden glow without shadow. To right the scales, this article reveals what the 
discourse preceding the DSA had encompassed and how many options were discarded that 
would have meant regulating internet platforms much more effectively with citizens’ rights 
and democracy protection in focus. 

The above in-depth empirical analysis based on discourse/output analysis detects that, 
according to the indicators derived in section 2 from the digital empires typology (Bradford, 
2023), the EU does not perform according to the ideal-type’s expectation. The project 
presented in this article studied the four crucial policy dimensions, i.e. the most controversial 
ones in the relevant policy discourse, all of key importance in terms of surveillance capitalism 
(Zuboff, 2019). The result is striking: no single case was found, among the discussed options, 
leaning towards stronger rather than weaker regulation of digital platforms. In three out of 
four dimensions, the very weakest regulatory option was the outcome, i.e. what lay closest 
to the digital platforms’ rights and market freedom, not to citizens’ rights. In one policy 
dimension, the second-but-minimal interventionist design was chosen from five 
alternatives.41  

 
39 Note that democracy, fundamental rights, etc. are not mentioned in this Article. 
40 Reporting duties are a further relevant improvement under the DSA, although their clout is highly contingent, 
too. First experiences with the platforms’ annual implementation reports throw a pessimistic light hinting at a 
failure to 'assess and address actual harms and negative effects on its functioning', according to a civil society-
led analysis, bringing '(p)latforms under fire for ''performative'' DSA risk reports' (Euractiv 17.03.2025). 
41 It should be stressed again here that the minimal/maximal refers to the relative distance to the status quo ante 
and that all yardsticks used in this article, including the rights-based and market-oriented ideal-types, are theory-
based but not normative yardsticks. 



Working Paper No. 01/2026 Page 25 of 33 
 
 

 

The platform-friendly results of EU decision-making revealed here tie in with the strong 
business power colleagues have discovered in EU digital policies such as e.g. cloud 
computing (Obendiek and Seidl, 2023) and even, most recently, for the DSA itself. Based on 
process-tracing of Google and Meta’s activities during the regulation’s decision-making, 
Katharina Kausche and Moritz Weiss explain the DSA as a 'regulatory capture' where 
platforms 'quietly' shaped the policy (Kausche and Weiss, 2025, p. 284). 

In the DSA’s policy discourse, public or private stakeholders and policymakers indeed 
advocated widely differing preferences regarding citizens’ rights and state powers and market 
freedom. Routinely, the cleavage presupposed by Bradford (2023) between the US or China, 
and the EU, actually showed within Europe. This confirms the EU studies’ conventional 
wisdom that the EU is all but a unitary actor. It integrates very different voices in its policy 
discourse, many of which (consider pro-market parties and business lobbies) promote 
business interests that tend to clash with others’ interests. Once again, the governments of 
the EU’s nations promoted contending policy claims, and even large member states’ choices 
were occasionally neglected. For instance, in the debate on content regulation of potentially 
dangerous texts posted on platforms, Germany and France had advocated regulating harmful 
content in the DSA, not just illegal content, but a stronger coalition, including the EU 
Commission, opposed that.  

Comparing the specific, policy-related bargaining process on digital services regulation with 
its outcome unveils that the EU certainly seems much less 'distinctly rights-driven' than 
Bradford’s ideal-type would suggest (2023, p. 9).42 Even allowing for the gradual approach 
showing in Bradford’s own empirical chapters, which do not paint a black-and-white picture, 
the decisions in the important case of the DSA still come unexpected and against the current: 
When faced with concrete options including more and less far-reaching regulation of the 
digital economy, the EU has consistently and robustly opted for outputs at the market 
freedom side of the continuum or very near to it (see table 2, above).  

These findings hint that not only EU scholars but also experts from all other disciplines seem 
well advised to refrain from assuming that the EU tends to favour citizens over markets and 
states – as recommended by Timo Seidl in his compelling discussion of Bradford’s book: 
'Instead of asserting that the EU is a rights-driven regulatory entity, why not think of it as an 
evolving and uneven compromise between competing projects that centre around markets, 
competitiveness, rights, or geopolitics, respectively?' (Seidl, 2024, p. 2038-9).  

On that basis, future research should go beyond important limitations of the findings 
presented here. The EU’s own orientations in making digital policy choices necessitated 
clarification, which has been offered here. However, that leaves one to wonder about how 
the EU compares to the US, or China, when it comes to DSA-specific platform regulation 
standards. Moreover, an aggregate sectoral study of all platform regulations would seem 
useful, again with an international-comparative angle to put the EU in context. To be sure, 

 
42 At least, when it comes to citizens’, as opposed to platforms’ rights; but then, a preliminary evaluation of the 
more state power-related policy dimensions of the DSA discourse, which could not be included here, suggests 
similar results. 
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that would need to include the individual states of the US, not only the federal level, to be 
meaningful. 

Lastly, what does the decidedly minimalist policy outcome of the nuanced debates and 
negotiations preceding the DSA bode for the future? The more immediate prospects shall 
clearly be determined to a significant extent by the EU Commission’s rather more, or less, 
ambitious approach in enforcing this law and interpreting its provisions’ clout, including in 
forthcoming ‘simplification’, ‘omnibus’, and ‘digital fitness check’ legislation, to be 
followed by presumably intense and extended legal struggles.43  

From a wider political science perspective, however, questions about the long-term 
sustainability of democratic models of government seem pressing in our times of advanced 
digitalisation.44 As Henry Farrell and Abraham Newman have aptly outlined in the broader 
area of interest here, institutions may sow the seeds of their own demise (2021). Criticising 
how 'illiberal states converted norms of openness into a vector of attack, unsettling political 
bargains in liberal states', they argue that 'the Liberal International Information Order…, a 
sub-order of the Liberal International Order…, is (challenged) internally by ''self-
undermining feedback effects'' ' (ibid., abstract). This line of argument could be extended to 
ask if democracies in Europe possibly hold their doors wide open to let in democracy-
undermining activities they cannot survive in the long run.45 If so, the internet can without 
doubt be depicted as the major inroads of such dangers, and the DSA, characterised by the 
policy options this article analysed, appears a comparatively ineffective weapon in such an 
uphill battle because it is much less citizens’ rights-oriented than it might have been. 
Recognising that could help EU actors withstand current political pressures to dismantle even 
the rest of the DSA. 

  

 
43 Consider the plethora of already ongoing court cases launched by major internet platforms against the EU 
Commission and other institutions executing legal provisions they consider against their interests, for example 
against fines under the Digital Markets Act (AE 08.07.2025) and against the DSA’s supervisory fee for very 
large platforms (AE 11.09.2025).  
44 See (Vaidhyanathan, 2018; Moore, 2018; Bartlett, 2018; Bickerton and Invernizzi Accetti, 2021; Boix, 2019; 
Ceccarini, 2021; Coeckelbergh, 2024; Hindman, 2018; Müller, 2021; Schaake, 2024). 
45 Hybrid interference based on a strategic use of information and digital manipulation, deliberately exploiting 
the EU’s democratic and de-centralised character, has become 'a significant external threat to the EU' (Müller 
and Knodt, 2026 forthcoming; Knodt, et al., 2026 forthcoming). 
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