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The Constitutional Court of the Slovak Republic aml its
Contribution to the Enforcement of Rights and
Obligations Created at the Community Level

Jan Mazak

Introductory word

After the accesion to the EU the Constitutional €ofithe Slovak Republic (hereinafter “CCSR”)
has become one of the most relevant community t€amnong the Slovak courts responsible for
the judicial review in the Community at the MemiState level. Thus the CCSR may play quite an
important role to promote the European integratioough law within the Slovak legal system.

Considering the constitutional position of the CO@IR. 124 of the Constitution) we can raise
several fundamental questions concernig the peseié of the CCSR in the process of
enforcement of rights and obligations created @cttmmunity level. Up to now we have no case
with a communitarian element. So we can refer tmlhe expected role of the CCSR because of
the lack of experience in the decision making dtiy.

1. Is the CCSR a national court in the meaning rof 234 para 3 Treaty EC ?

2. How has the content of the right to judicialtpation (Art. 46 of the Constitution) changed in
relation to the obligations of enforcing rights astaligations created at the community level?

3. How is the CCSR able to ensure the duty of @mgitourts to make a preliminary reference to
the ECJ ?

The CCSR as a court in the meaning of Art. 234 ECreaty

1. According to Art. 124 of the Constitution the 8 is an independent judicial authority with the
mandate to protect the constitutionality. It credtee specialized system of the constitutional
judiciary containing only one court. The CCSR rsdht criterion needed for conclusion that it is
a national court of last resort. Pursuant to AB8 of the Constitution there is no possibility of
lodging an appeal against the decision of the Gotishal Court. Thus we see no reason for
claiming that the Slovak Constitutional Court ig aacourt in the meaning of Art. 234 of EC
Treaty.

! Prof. Dr. Jan Masék is judge and president ofhestitutional Court of the Slovak Republic.
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This conclusion does not mean that there are nmtdinedoubts on the possibility or neccesity of
making a preliminary reference under Art. 234 Tyda€ to the ECJ. The CCSR can play a role of
a court pursuant to Art. 234 Treaty EC only inafpe proceedings before it, notably in
proceedings on abstract review of legislation amdanstitutional complaints.

2. In proceedings on the compliance between law<gtz Constitution, constitutional laws or
international treaties (Art. 125 of the Constitaiothere is no opportunity to suspend procedures
because of purpose of this sort of proceedingsiwdiclude the adjudication on a communitarian
element.

In respect of this competence of the Court, howawgehave to mention the problem concerning
the process of implementation or transpositiorhef€@ommunity law into the Slovak legal order
through government regulations.

Pursuant to Art. 125 para 1 of the Constitution@@&SR decides on the conformity of laws with
the Constitution, constitutional laws and interoaél treaties to which the National Council of the
Slovak Republic has expressed its assent and wiéoh ratified and promulgated in the manner
laid down by law. This opens the question on thesfimlity of rewiev of those government
regulations on the implementation of the EuropegreAment Establishing an Association
between the European Communities and their Memtagesson one hand, and the Slovak
Republic on the other, and on the execution ofinatigonal treaties according to Art. 7, para. 2 of
the Constitution.

Is CCSR empowered to decide on the conformity betvibe government regulation implementing
a community act and the Constitution, constitutiolzavs and international treaties or not ?

| think that in cases in which there has been tehtael of discretion for implementing national
legislative body requiring only minimum of harmaation (some directives require only a
miminum level of harmonisation) the CCSR is comptte review the implementation of the
regulation without specific obstacle.

In connection with a community act which require implementation, without the possibility of
discretion (total level of harmonisation) the atian is probably different. A government
regulation in that case contains only the text obamunity act. Reviewing such a government
regulation could mean interference into the commpet of the ECJ. But according to Art. 125 of
the Constitution the CCSR has the competence adwivg all government regulations without
reference to their contents. It creates for the RGBe possibility to rule on such regulations from
case to case depending on the sense of objecgaitssaa regulation in a question. This opinion
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could be changed only in the case of amendmernketGonstitution, in its part regulating the
power of the CCSR.

3. In proceedings on constitutional complaints (A&7 of the Constitution) the CCSR could be a
court referring to the ECJ only in very specificea in which ordinary courts would fail to do so
although it was their uncontested duty pursuaitrto234 Treaty EC. It would be theoretically
possible if the CCSR ruled on the case in the robthe ordinary court without neccessity to

return the case to the latter court for furthercpdure and before ruling on the case there would be
raised a preliminary question in the meaning of 284 Treaty EC.

The content of the right to judicial protection inrelation to the duty of enforcing
rights and obligations created at the community leel

One of the most significant fundamental rightthis right to judicial protection (Art. 46 of the
Slovak Constitution). The CCSR constantly concluties the right to judicial protection resulting
from Art. 46 para 1 of the Constitution guarantEegarticipants of procedures before the
ordinary courts the application of relevant anddsedgal norm which has its essence in the legal
order of the Slovak Republic or in internationaldties, agreement and conventions. It means that
the ordinary courts after the accesion to the Eohtiged to apply the Community law because of
the principle of supremacy and the doctrine ofaiedfect (see Art. 7 para 2 of t@®nstitutior).
Worth mentioning that the supremacy of the Comiydaiw requires national courts to ensure the
full effectiveness of the Treaty by disapplyindgf-Aécessary on their own initiative — incompatible
provisions of domestic law (case 106/77 Simmentt@l8/ ECR 629).

If an ordinary court fails to apply the communigr legal rule instead of the domestic one and this
failure remains uncorrected after exhaustion ¢pasdsible appeal procedures then the CCSR will
be empowered to declare infringement of the rightitlicial protection guaranteed by Art. 46 para
1 of the Constitution. Besides that the CCSR shaalulll the decision of the ordinary court in
guestion and remand the case to that court fandugrocedure in which the ordinary court is
bounded by legal opinion of CCSR upon applying ofrttnunity law.

The described situation opens several questiorise|[ECSR entitled to order using community
legal rules regardless on the doubts concerningititepretation or validity, or before ruling by
such way it should suspend the proceedings beffoe the sake of a prelimary reference to the
ECJ? Or should the CCSR suspend the proceddrmake a preliminary reference to the ECJ
for clarification of the validity or interpretatioof the Community law proposed for an ordinary
court ? Could an ordinary court contest the leg@hion expressed in the finding of the CCSR,
asking for advice from the ECJ by means of the setydown by Art. 234 Treaty EC ? Could an
ordinary court suspend the procedure before istitimitting the Art. 234 reference to the ECJ if it
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had doubts over the validity or interpretationtattcommunitarian rule which had been used
according to the legal opinion expressed by the R@S

Every solution over these questions should follbevain purpose of the finding adopted by the
CCSR that orders the application of the Commuity $temming from the principle of supremacy
and direct effect of the Community law. The puo$such a finding is to ensure the proper
application of the Community law in the space whiels been in Slovakia designed for the
Community law according to Art. 7 para 2 of the €ition and its so called integration-clause.
That is why we have to find a solution in every stitntional case submitted to the CCSR
specifically.

A lower court (it means an ordinary court whicloidiged to respect the legally binding opinion
given by the CCSR) is entitled to submit a prelianinreference to the ECJ regardless to the
opinion of the CCSR (see case 166/73 Rheinmuh@uasseldorf /1974/ ECR 33.) It gives the
answer on the possibility of an ordinary court &flect from the reasoning of the finding of the
CCSR in particular case.

The failure of the ordinary court to make a preliminary reference to the ECJ

This is the next quite serious question concerttiegapplication of the Community law in
proceedings before the ordinary courts. How shth@dCCSR decide in a case in which an
ordinary court of final resort has decided on thsec applying the communitarian legal rule, but
after its own interpretation of that rule withoeference to the competence of the ECJ although it
had been apparently obliged to make a prelimdgreace under Art. 234 of Treaty EC?

| am almost convinced that breaching of the commithof making a preliminary reference
according to Art. 234 Treaty EC could be considerean infringment of the right to fair judicial
protection. Going back to the content of the rigghjudicial protection, its element should be also
the right of the party to proceedings before annany court for an appropriate application and also
interpretation of the community rule concerned.

An ordinary court should not refer here to an otistareated by the Civil Procedural Code.
National procedural rules restricting the powethaf courts to consider relevant points of
Community law may, of course, hinder the Treatym®to have full and immediate effect within
the national legal order — though no more so thdimary limitation periods or standing
requirements, so one might expect the general nremeints of effectiveness to apply here too. But
such procedural rules are also capable of affettiagpossibility of open dialogue between the
ECJ and the national judges, in particular, byiofty the possibility of making a reference under
art. 234 Treaty EC. Such a situation should ngehaterested in an ordinary court that should
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make a preliminary reference if it is needed relgadthe procedural rule which in a particular
case does not allow to ask a question from the ECJ.

In addition to that it has to be said that powefsCCSR are not an obstacle for recognizing the
Supreme Court and under certain legal circumstafocesegional courts as courts in the meaning
of art. 234 para 3 Treaty EC. We can say that Issaiconstitutional complaint pursuant to art.
127 or 127a of the Constitution is not a tool fpp@aling decisions of ordinary courts concerned.
The purpose of a constitutional complaint is tot@ct fundamental rights and freedoms of natural
and legal persons on the constitutional level,amothe level of legality or constitutionality to be
protected by ordinary courts.

From this reason an ordinary court can not claiat itrdoes not need to make a preliminary
reference because of the possibility of submitéirgpnstitutional complaint to CCSR.

Conclusions

The Constitutional court of the Slovak republic is atWecontribute to the European integration
process through law. There are two fundamental wageing so. The first one concerns the
abstract review of the Slovak legislation impleniggtand transposing the Community law into the
Slovak legal order. This way of contribution opesosne questions as | have said. The second way
of ensuring the full effectiveness of the Commutsty rests mainly in the protection of the right

to judicial protection insisting on appropriate kpgtion of the Community law in proceedings
before the ordinary judiciary including the obliigatt to make a preliminary reference to the EJC.
Making a preliminary reference according to Art428 Treaty EC by the Constitutional Court is
possible, but | do not recognize that possibilgyaa important tool for achieving higher level of
enforcement of the Community law.
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Slovak Experience with the Application of EU/EC Law

Milan Karabin?

Ladies and Gentlemen,

Under Chapter VII of the Constitution, judicial pemin the Slovak Republic is exercised by the
Supreme Court of the Slovak Republic and othertsour

The courts rule on criminal and civil matters aadiew the legality of decisions made by
administrative bodies. Judges sit on panels utieskaw prescribes that the matter is to be decided
by a single judge. The law specifies the caseshiciwthe panels include lay judges as well as
professional judges. The judgments are announc#étiname of the Slovak Republic and are
always announced in public.

Judges are independent in their decision-makingaa@dound only by law. If so provided by the
Constitution or the law, judges are also boundribgrnational instruments.

Judges are appointed by President of the Slovalklitiegfor an indefinite term upon a proposal of
the Judicial Council.

The President and Vice-Presidents of the Suprenuet ©@bthe SR are appointed by the President
of the Slovak Republic from among the judges ofShpreme Court of the SR upon a proposal of
the Judicial Council for a five-year term, but nodre than two consecutive terms.

The President of the Slovak Republic may recalidgé on grounds set out in the Constitution.
Any judge may resign from office.

The system of courts in the SR consists of: Tha&up Court of the SR, which sits in Bratislava;
regional and district courts; and the Higher Milt&€ourt and military district courts; Special
Court,

As of 31 December 2003, the number of judges attsai all levels in the Slovak Republic was

1,288; 80 were judges of the Supreme Court of RReT®e number of judges of the Supreme Court
as of 30 September 2004 was 66.

2 Dr. Milan Karabin is president of the Supreme Gaifithe Slovak Republic
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Under the law, the Supreme Court of the SR is thlkdst judicial authority of the Slovak

Republic. It exercises its jurisdiction throughptnels and their presiding judges; through the
divisions and their presiding judges; and throughRresident and Vice-President of the Supreme
Court of the SR.

The distribution of cases at the Supreme Courtgivan calendar year is determined by the work
schedule formulated by the President of the Supr@met upon a proposal presented by the
presiding judges of the various divisions.

The Supreme Court sits on three-member panels ceedpaf the presiding judge and two judges,
and on five-member panels composed of the presjditge and four judges. The head of the panel
is the presiding judge.

Based on the knowledge derived from their decisi@king, the panels:

1. suggest which of their final decisions should bblighed in the Collection of Judicial
Decisions and Opinions of the Courts of the SloRakublic;

2. bring to the attention of the presiding judge @& thivision those cases in which final court
decisions reflect conflicting interpretations ofviaand other generally binding-regulations;

3. prepare inputs for the report of the Supreme Coamterning the effects of laws and other
generally binding regulations, and for the propesdinew legislation.

And now some notes about administrative judiciary:

The Civil Procedure Code of 1991 established adstrative judiciary in the Slovak Republic (in
that part of the Czech and Slovak Federal Repulfidininistrative judiciary became part of the
general judiciary. Resulting from this was a sefmaaanendment to the Civil Procedure Code
designated as ,Administrative Judiciary*.

Since 1992 the Civil Procedure Code provisions eamog administrative judiciary had passed
trough several amendments — modifications that wenepliant with the amendment to the
Constitution of the Slovak Republic, position offggverning bodies in view of transferring the
powers onto these bodies, and extension of cotmtgiisance with regard to the performance of
judicial review of the decisions of public admin@ton authorities.

A special character of the administrative judiciafyosition is ensured along the vertical line
whereby the Supreme Court of the Slovak Repubkcdsiablished an administrative board that
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issues the adjudications, comments and providesetheéred expert assistance to lower instance
courts concerned with administrative judiciary.

The courts of first instance in administrative caaee Regional Courts. The administrative
judiciary at these courts is performed by judgethspecialization in administrative law.

The current legislation on the performance of adstiative judiciary fails to provide for separate
rules of procedure that would be specifically desijfor this area.

The administrative judiciary has been includedhia €ivil Procedure Code covering general
judiciary, albeit under provisions of a separatgtiea designated as “Administrative Judiciary".

The Government of the Slovak Republic has appréiwedlocument provided by the Ministry of
Justice of SR on Administrative Judiciary Concepthie Slovak Republic, according to which a
separate law of procedure is to be enacted to gdterperformance of administrative judiciary.

In accordance with the legislation being curremljorce, within the administrative judiciary the
courts examine the legitimacy of decisions and @daces by public administration authorities,
self-governing bodies as well as individuals, pdivy these have been vested an appropriate
authority to take the decisions on the rights apleyations pertaining to individuals or legal
entities in the public administration area.

Decisions are to be understood as the decisioes tak public administration authorities and
issued within administrative proceedings, includatiger similar decisions, which establish,
modify or cancel the privileges and obligationgnafividuals or legal entities, or which may have
a direct impact upon rights, interests protectethlayor obligations assumed by individuals or
legal entities.

The courts are entitled to carry out examinatidngegisions and proceed in accordance with the
Rules of Procedure applying to the administrativdigiary are also in cases where examinations of
decisions by public administration authorities ianplied by international treaties that are binding
on the Slovak Republic.

The Supreme Court of the Slovak Republic is anrdidepart of the judicial system with regard to
aspects of professionalism — its administratiorréhoa

This court has also been vested with the authtwitgview the decisions taken by central

administration authorities and nation-wide scopauties, with the cognisance explicitly stated
by law. Currently there are only a few such lawutatons in force.
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An essential role with regard to the review of deeisions taken by public administration
authorities is assumed by Regional Courts — caidrtggher instance within the judiciary system of
the Slovak Republic.

Decisions of these courts in this respect are coatpato those of the first-instance courts, but
also to appellate courts in appeals against thisides of first-instance courts in cases determined
by law. The appellate court in this case is ther&ume Court of the Slovak Republic.

The Supreme Court of the Slovak Republic is thgsimsng the role of appellate court; however, is
also the court of first instance in specific cadetermined by law. However, in cases concerning
retirement policies this court assumes the rolenofippellate court, as well.

Courts of the administrative judiciary examine hdtte final and pending decisions, act in the
proceedings concerning the protection against umnlanterference of public administration
authorities, take decisions on enforceability afisiens taken by foreign administration
authorities.

The Procedural Law determines that within admiatste judiciary the courts shall act and decide
using both, three-member panels and judges silioe.

An appeal may be submitted against decisions ofradirative judiciary courts essentially through
filing a remedial measure. Exemptions are the m@diceys related to non-action of public
administration authorities, protection against wild interference by a public administration
authority, in cases related to enforceability ofidiens taken by foreign administration authorities
and in electoral matters.

The action of courts in proceedings of adminiséjudiciary character involves decisions on facts

in issue, essentially by issuing a judgment. Onlgases explicitly determined by law,
administrative court decisions are taken by issaimgsolution.

Between 1 January 1993 — the date of creationeoBthvak Republic — and its accession to the EU
on 1 May 2004, the Slovak legal system underwesgrges of changes aimed to prepare the
conditions for the application of EU/EC law by csuof general jurisdiction.

During that period, Slovak legislation had to addrthree broad priority issues:
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1. ensure the precedence of legal acts of the Comynand later those of EU bodies over
national legislation,

2. provide for the process of publishing legal actthefEU/EC in force in the Slovak
language, and

3. make the judges bound by the case law of the Earo@eurt of Justice.

In essence, all these three tasks have been stutlyeascomplished.

The process included amendment to Article 7 pa@mggaand Article 144 of the Constitution of
the Slovak Republic, ratification of the Treaty Accession of the Slovak Republic to the
European Union by the National Council of the SloReepublic, or adoption of Act No. 416/2004
Coll. on the Official Journal of the European Un&sa decisive standard for publication.

Paragraph 7 of Article 2 of the Constitution prasdhat the Slovak Republic may, by an
international treaty, which was ratified and progaiéd in the way laid down by law, or on the
basis of such treaty, transfer the exercise ofragfdts powers to the European Communities and
the European Union. Legally binding acts of thedpean Communities and of the European
Union have precedence over laws of the Slovak Reputhe transposition of legally binding acts,
which require implementation, is done through a tava regulation of the Government according
to Article 120 paragraph 2.

Equally important is Article 144 paragraph 1 of benstitution, which provides that judges are
independent in the performance of their functiord B making the decisions they are bound by
the Constitution, constitutional statutes, inteioral treaties and laws, in conformity with Article
paragraphs 2 and 5.

Section 1 of Act No. 416/2004 Coll. on the Officlmlurnal stipulates that legally binding acts of
the European Communities and legally binding atte® European Union published in the
Official Journal of the European Union or in thdi@al Journal of the European Communities
(hereafter ‘Official Journal’) are effective in ti¥ovak Republic in conformity with international
treaties.

We should mention at this point that the Slovalgpsiwere faced with the need to apply a huge
number of directives, regulations and other legtd,ahat had been adopted in considerable
guantities by various EC and later EU bodies betwibe founding year of 1957 and early 1990s,
when the Slovak Republic entered the associatioogss. The preparation for the application of
these legal acts was extremely demanding, sincitlyes were required to get acquainted with
their content and gain insight into the system dfl&w in a short span of only a few months.
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Legally binding acts published in the Official Joat of the European Communities and in the
Official Journal of the European Union acquiregacsal status vis-a-vis the national legislation
which, to satisfy the fiction of general familigsitmust be first published in the Slovak Collection
on Laws. This means that, according to Sectiondf2the Civil Procedure Code, it is not necessary
to bring proof of legal acts published in both ©ffi Journals.

Fundamental changes were introduced in 2004 irgiw [8lovak legal codes with effect from 1
May 2004.

The amended codes included the Code of Civil Prireednd the Code of Criminal Procedure.
Regrettably, the Code of Administrative Proceduas hot been yet drawn up as an independent
norm to govern court procedures in the administegitidiciary system. As regards procedures in
the courts of administrative judiciary, which alatpof the system of general jurisdiction courts,
they continue to be regulated in a separate podiahe Code of Civil Procedure. In view of
considerable differences in the proceedings angideemaking of courts in the area of private law
and public law, the existing legal provisions préssenumber of problems, in particular as regards
judicial protection against unlawful procedures dedisions of public administration authorities. |
am convinced that, in the coming period, the qoestif drawing up a separate Administrative
Procedure Code will become one of the most impohaallenges for Slovak lawyers.

In Slovakia, EU/EC law has made a significant imiacsuch areas as the protection of young
people and family, free market and asylum proceedin

In its portion devoted to private law, the CodeCafil Procedure had to account for the freedom of
expression of European citizens across the Eurogeam. It was thus necessary to secure the
representation of the interests of young peoplechiidren in civil court proceedings. For this
reason, the Code of Civil Procedure lays down igjit of legal entities to represent citizens in
judicial proceedings, which was at first met widlsistance; the Code gives the Centre for
International Legal Protection of Children and YguPeople the authority to represent a party to
the proceedings with a foreign element involvingrt@rotection of minors, if that party if a minor
child.

Since 1 May 2004, legal relationships under comraklaw are governed by the law of the
European Union. Potential disputes in this areat, ity require the application of Community
legal acts, are most probably still at the stagiirstfinstance proceedings. Given the legislaton
substantive jurisdiction and the length of procegdibefore first-instance and appellate courts, it
will take some time before the Slovak Supreme Cwillthave to directly face the problem of
application of these legal acts in the area of censial law. In fact, its decision-making in this
field comes into question only in appellate revidw.date, Slovak courts have not yet filed any
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motion for a preliminary ruling with the Court afstice of the European Communities. | do not
expect future problems with the application of his in commercial disputes, either. In my
opinion, commercial law (and especially company)lbas achieved a considerable degree of
harmonisation with legal acts of the Community, #melcorrect application of national law is thus
not likely to be in conflict with the law of the m.

Another new element in civil proceedings is conedatith the protection of the common market
of the European Community.

In those cases where the court applies the pranggib Articles 81 and 82 of the Treaty
establishing the European Community to the prateatif market competition, the Code of Civil
Procedure gives the European Commission the stamdia secondary party to the proceedings,
which has the right to make comments, presentemritbservations as to the law and as to the
facts, and the right to make oral comments dufiireghtearing. Parties to the proceedings have the
right to submit their observations or statemengsureéing the opinion of the European Commission.
As a secondary party to the proceedings, the Earo@@mmission has also the right to view the
judicial file, and to make excerpts and copies.a@¥aquest from the European Commission, the
court has a duty to provide the Commission a cd@ng document related to the matter, which
the Commission needs to formulate its opinion. @twrt must provide the Commission and the
anti-trust office with a copy of the judgment iniaf it has applied the provisions of a specific
legal act with reference to Articles 81 and 82h#f Treaty establishing the European Community,
immediately after the judgment had been servedemparties.

As regards asylum proceedings, they are condurctearmony with the principles governing the
protection of refugees laid down in the Europeanv@ation. In particular, a significantly greater
respect is paid in the practice of courts to thednef unification of families. It needs to be said,
however, that the number of asylum-seekers in &iavaas not recorded a significant rise. Still, a
number of refugees have been granted Slovak cgidpn

An important amendment to the Code of Criminal Bdare was made by the passage of Act No.
403/2004 Coll. on the European Arrest Warrant amdmending and supplementing certain other
laws. With effect from 1 August 2004, this law tsposed the Council Framework Decision
(2002/584/JHA) of 13 June 2002 on the Europearsiawarrant and the surrender procedures
between member states of the European Union. Tlvepngpose of this legislative instrument of
the Union is to abolish the formal procedure ofendering persons between the member states
when these persons try to escape justice aftertthdypeen finally sentenced, and to speed up
surrender procedures in case of criminal susp&btscontribution of the European arrest warrant,
which is based on the principle of mutual recognitbf the decisions of judicial authorities and, at
the same time, the principle of mutual trust betwig® member states, lies mainly in the fact that
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it simplifies the surrender procedure by omittitgddministrative phase and strengthening the
judicial (legal) side of the proceedings througtedi contacts between judicial authorities and, at
the same time, eliminates dual criminality tesB2hcategories of criminal offences.

Although mutual recognition of the decisions ofiftial authorities is mainly designed to enable
their execution without restrictions across thedpaian Union, the mechanism of the European
arrest warrant does not provide for this possihikince it also sets out the reasons for which its
execution may be denied. Moreover, several mentagrssdid not manage to transpose the
abovementioned Framework Decision by 31 Decemb@B,2@e deadline set out in Article 34. In
the case of the Republic of Austria, a specialmegapplies under Article 33 point 1: until 31
December 2008, Austria may authorise its execytidgial authorities to refuse the execution of a
European arrest warrant in those cases where goested person is an Austrian national and the
criminal offence referred to in the arrest warrniamntot a crime under the Austrian law.

The Slovak Republic, as a member state of the E@mp/nion, has already applied the European
arrest warrant in relation to the Republic of Aigsin one case. In 2004, its judicial authorities
(including the Supreme Court) decided to surremgerSlovak citizens to be prosecuted in Austria
for the act qualified as a criminal offence of merrthat had allegedly been committed against an
Austrian citizen in his country.

Given the relatively short duration of membershiphe Slovak Republic in the European Union, it
is difficult to provide a comprehensive overviewtloé application of EU/EC law by district or
regional courts in Slovakia.

The Supreme Court of the Slovak Republic perfotmission of supreme judicial authority laid
down by law also in the area of EU/EC law, in paufar by:

a) making decisions on matters under its jurisdiction,

b) performing the unifying role for judicial panelsdageneral jurisdiction courts in Slovakia,
thus exerting its influence on the decision-maldfigourts where it is not uniform or is
incompatible,

c) applying the content of EU/EC legal acts in its caetivities by respecting their
precedence over national laws ,

d) taking steps to improve the quality of the decisiaking of judges at all courts.

Because of the relatively recent accession of &lava the EU, the Supreme Court has applied the

EU/EC law in its decision-making only on rare odoas. However, it has used its authority to
increase the weight of seminars and training caunsethe topic of implementation of EU law.
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In the experience of the Supreme Court, EC/EU &apiplied most frequently in the area of
criminal and administrative judiciary.

For instance, the Supreme Court of the Slovak Réphhbs reviewed the procedure applied by the
Ministry of the Environment as a central state adstiation authority, when it refused to act upon
an application for an exemption in the area of cemuial breeding of protected animal species on
the ground that the application contained formalgularities. The dispute arose in consequence of
a new law on trade in endangered animal and pfaediss, which introduced new provisions
affecting the rights of the party to the proceedinghich was a legal entity. The Ministry made the
granting of the requested licence conditional anpfovision of supplementary documentation and
data, which it could have obtained itself througghsubordinated district authorities.

The plaintiff is a well-known and long-establisha@eder in his locality (he changed from a
natural person to a legal person of almost idehtiame), who was under constant pressure from
his clients to continue selling the animals. Henokd that due to the inactivity of the Ministry he
cannot provide a higher-quality service to hisrtfieand housing to animals, and faces potential
threat of having to physically liquidate most oé thnimals he was breeding. He asked the Supreme
Court of the Slovak Republic to suspend the proogsdand request a ruling from the
Constitutional Court of the Slovak Republic on wieetthe challenged law is in conformity with

the Constitution of the Slovak Republic. He furteapported his action, filed with the objective to
make the Ministry proceed on his application, mdi/dy reference to the case law of the ECJ,
namely case C-149/94 — Vergy, but also to certedripions of Council Regulation 338/97 and
Council Regulation 1808/01 which, in his opiniorere not properly transposed to the Slovak legal
system.

However, the Supreme Court of the Slovak Repulditsiered and interpreted the relevant
provisions of Council Regulations 338/97 and 180&0Ad made its decision without having to
resort to suspending the proceedings and filingptian for preliminary ruling with the European
Court of Justice. The Supreme Court thus appliedStiovak legislation in harmony with the case
law of the European Court of Justice and Regulat&88/97 and 1808/01 when it ruled that the
public administration authority in question must agon the matter in question and make its
decision.
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Ustavny sud Slovenskej republiky a jeho prispevok k
pravam a povinnostiam vytvorenych na komunitarnej
arovni

Jan Mazak
Uvod

Po vstupe Slovenska do EU sa Ustavny std Slovensapliky ('alej len USSR) stal jednym z
najdolezitejSich komunitarnych sidov spomedzi sisligch sudov pre sudne posudzovanie v
Spolasenstve na Grovnilenského Statu. Preto USSR mozelpamerne déleZit rolu pri
propagovani eurépskej integracie prostrednictvadmapr ramci pravneho systému Slovenskej
republiky.

Ak zoberieme do Gvahy poziciu USSR4nok 124 Ustavy), mdZeme si polohiekd’ko
zékladnych otazok tykajtcich sa pozicie USSR v @seoryntiténosti prav a povinnosti
vytvorenych na komunitarnej arovni. ESte sme nepdpad s komunitarnym prvkom, takze
moézeme hovotiiba o predpokladanej role USSR kvéli nedostatkisskosti v rozhodovacom
konani.

1. Je USSR statnym studom v zmySle234, odst. 3 Zmluvy ES?

2. Ako sa zmenil obsah prava na stdnu ochrahuté Ustavy) vo veahu k zavazkom
vynutite’nosti prav a povinnosti vytvorenych na komunitardmeyni?

3. Ako je USSR schopny zésva pinenie povinnosti oliajnych sudov zadelom predbezne
odkaza na Eurdpsky sudny dvor (ESD)?

USSR ako sud v zmysI€l. 234 Zmluvy ES

1. Podadl. 124 Ustavy je USSR nezavislym stdnym organomarghlstavnosti. Vytvara
Specializovany systém Ustavného stdnictva, ktotygeeny jednym stidom. USSRisa kritérium
potrebné na zaver, a sice, Ze je Statnym stdomgd&ajinstancie. V sulade($. 133 Ustavy sa
proti rozhodnutiu USSR nie je mozné odvolRreto nevidime zmysel tvrdenia, Ze slovensky
Ustavny std nie je sudom v zmys§le 234 Zmluvy ES.

Tento zaver neznamena, Ze neexistugitéobavy o moznosti urobpredbezné odvolanie piad
Cl. 234 Zmluvy ES na ESD. USSR mézethédohu stdu pokh Cl. 234 Zmluvy ES iba v

% Jan Masék: Ustavny sud Slovenskej republiky a faifepevok k pravam a povinnostiam
vytvorenych na komunitarnej drovni
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Specifickych konaniach pred nim, konkrétne v koaahizhrnutého vykladu legislativy a
astavnych namietkach.

2. V konaniach o sulade zakonov a Ustavy, Gstavagglonowi medzinarodnych zmlou. 125
Ustavy) nie je moznapozastawi konanie, kvoli zameru tychto konani, ktory vyl rozsudok
komunitarnom prvku.

S ol’adom na tuto pravomoc sudu vSak musime spothamblém, ktory sa tyka procesu
implementécie resp. transpozicie komunitarnehogpdivslovenského pravneho poriadku
prostrednictvom nariadeni viady.

V stlade <I. 125 ods. 1 Ustavy, USSR rozhoduje o stlade zéksrJstavou, Gstavnymi
zakonmi a medzinarodnymi zmluvami, ktoré schvalilgodna rada Slovenskej republiky a ktoré
boli schvalené a vyhlasené sp6sobom ustanovenyonpék Toto otvara otazku moznosti
preskiimania tych nariadeni vlady o implementacitiskeho asocimého dohovoru medzi
Eurépskymi Spolgenstvami a icktlenskymi krajinami na jednej starne a Slovenskorstrane
druhej a vykonavanie medzinarodnych zmlavlaad. 7 odst. 2 Ustavy.

Je USSR opravneny rozhodévasulade medzi nariadeniami viady, ktoré implemgnt
komunitarny akt a Ustavou, Gstavnymi zakonmi a riédadnymi zmluvami alebo nie?

Pod’a mdjho nazoru, v pripadoch, v ktorych je pripustréjty stupei vlastného uvazenia pre
implementéaciu Statneho pravneho Gtvaru, ktory vyjgatba minimalnu harmonizaciu (niektoré
nariadenia vyzaduju iba minimalnu harmonizaciu) SBJe opravneny pripomienkat/a
implementéciu nariadenia bez nejakej Specifickekazky.

V spojitosti s komunitarnym aktom, ktory vyzadujagpimplementaciu, bez moznosti vlastného
uvazenia (absolutna implementacia) je situaciagepadobne ina. Nariadenie vlady vtedy
obsahuje iba text komunitarneho aktu. Postdenightato nariadenie viady by mohlo znamena
zasahovanie do kompetencii ESD. Ale jaodl. 125 Ustavy je USSR opravneny posudzbva
v3etky nariadenia viady bezlatlu na ich obsah. Vytvara sa tak mofnae USSR moznds
rozhodovd o tomto nariadeni z pripadu na pripad v zavistlm$fpovahy namietok prti
posudzovanému nariadeniu. Tento vyklad by sa dahihiba novelizaciou Ustavy sasti
reguliicej pdsobnddJSSR.

V konaniach o Gstavnychliaznostiachl. 127 Ustavy) by mohol USSR Bgidom, ktory

odkazuje na ESD iba v Specifickych pripadoch, wdb by to obyajné sudy nedokézali, aj Kge

to ich nesporna povinnos stlade €. 234 Zmluvy ES. Bolo by teoreticky mozné, kebySFs
posudil pripad v miestnosti otgjného stdu bez nutnosti vitagiripad predchadzajucemu sudu pre
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dalSie postdenie a pred posudenim by bola postawedéezna otazka v zmysle 234 Zmluvy
ES.

Obsah prava na sudnu ochranu vo wahu k povinnosti vynutitel’nosti prav a
povinnosti vytvorenych na komunitarnej urovni

Jednym z najvyznamnejSich zakladnych prav je prévetdnu ochrangl( 46 Ustavy). USSR
vzdy dospel k zaveru, ze pravo na sudnu ochrantegdd46, odst. 1 Ustavy zakuje (Eastnikom
stdneho konania pred alajnymi sidmi aplikaciu prislusnej a platnej norrkigra ma svoje
zaklady v pravnom poriadku Slovenskej republikybalenedzindrodnych zmluvach, dohodéch
konvenciach. Znamena to, Ze ¢bjné sudy su po vstupe do EU povinné apliKdw@munitarne
pravo kvéli principu nadradenosti a doktrine priamdopadu (poziCl. 7, odst. 2 Ustavy).
Povsimnutia hodny je aj fakt, Ze komunitarne préklada Statnym sidom zabezpelipinu
platnog Zmluvy tym, Ze prestanu uptatva’ ii ak je to potrebné, tak aj z vlastnej iniciativy,
nekompatibilné ustanovenia domacej legislativyp@uali106/77 Simmnenthal/1978/ECR 629).

Ak oby¢ajny sud zlyh& v aplikacii komunitarneho prava nesto toho doméaceho, a toto zlyhanie
ostane neopravené aj podeypani vietkych odvolacich konani, potom USSR lopdavneny
vyhlast’ porudenie prava na stdnu ochranu, ktoré jezagCl. 46, odst. 1 Ustavy. Okrem toho
by mal USSR anulo¥arozhodnutie obsajného sidu v danej otazke a wtiipad stdu préalSie
posudenie, v ktorom je obgjny sud pravne viazany pravnym vykladom USSR kagi
komunitarneho prava.

Opisana situacia otvara ni¢ko otazok. Je USSR opravneny nanigabuzitie komunitarnych
pravnych prostriedkov bez Bddu na to, Ze existuju pochybnosti o ich vyklagéagnosti, alebo
predtym nez tak urobi, by mal zastakonanie v prospech predbezného odvolania na ESEBOA
by mal USSR zastavkonanie a vykonapredbezné odvolanie na ESD pre vyjasnenie a
interpretaciu komunitarneho prava, ktoré navrhmkajny sud? Méze oligjny sud odporova
pravnemu nazoru v naleze USSR a obrgdi na pomoc na ESD fdiadspdsobu vytsenomcCl. 234
Zmluvy ES? M6Ze olsajny sud zastavikonanie predtym, nez sa obrati na faodl. 234 na ESD,
ak mal pochybnosti o interpretacii a platnosti demkomunitarneho aktu, ktory bol pouzity v
stlade s pravnym nazorom vyjadrenom USSR?

Kazdé rieSenie tychto otazok by malo sledavavny zamer zisteni USSR, ktory nalige

aplikaciu komunitarneho prava, ktora vychadza mgipu nadradenosti a priameho dopadu
komunitarneho prava.dglom takéhoto zistenia je zaistipravnu aplikaciu komunitarneho prava v
priestore, ktory bol na Slovenskwany pre komunitarne pravo piaCl. 7 odst. 2 Ustavy, tzv.
integrana klauzula. Preto musime néjgesSenie v kazdom ustavnom podnete podanom Sglecifi
na USSR.
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Sud niz3ej instancie (tj. obgjny sad, ktory je povinny dodrziavaavazny vyklad USSR) je
opravneny podapredbezné odvolanie na ESD a to betadn na nazor USSR @ipripad 166/73
Rheinmuhlen — Dusseldorf/1974/ECR 33). Dava nanoeeb na moznao§ Ze obyajny sid ma
moznos odklonk sa od zisteni USSR vo zvlastnych pripadoch.

ECJ Zlyhanie oby¢ajného sudu pri podani predbeZzného odvolania na ESD

Toto jed’alSia pomerne vazna otazka, ktora sa tyka aplikdmeunitarneho prava v konaniach na
oby¢ajnych stdoch. Ako ma USSR rozhodmpripade, ké obyajny sud poslednej indtancie
rozhodol o pripade za pouZzitia komunitarneho praleskrz vlastnu interpretaciu, bez odkazu na
kompetencie ESD, aj Kemal poZziadé o predbezné odvolanie na ESD padl. 234 Zmluvy ES?

Som takmer presvédny, Ze porusenie zavéizku podania predbeznéhoadsaaia ESD pda Cl.
234 by mohlo by povazované za poruSenie prava na sudnu ochradus&eratime k obsahu
prava na sudnu ochranu, zistime, Ze jej prvkom alprhy’ aj pravo strany na konanie pred
obycajnym studom kvali prislusnej a spravnej interpriétZainteresovaného komunitarneho prava.

Obycajny sud by sa tu nemal zaoheprekazkou spbsobenou &dnskym sidnym poriadkom.
Statne procesné poriadky upravujlce posobeadov znizuji silu noriem Zmluvyp sa tyka ich
priameho dopadu v rdmci Statneho pravneho poriagkug! uz nie tak ak@asové obmedzenia
alebo trvalé poziadavky na efektivitu, ktoré sagtkaplikuju tu. Ale také procesné poriadky su
takisto schopné ovplyiova’ moznos otvoreného dialogu medzi Statnymi sudcami a ESma
tym , Ze znizuju mozndpoda’ odvolanie potha Cl. 234 Zmluvy ES. Taka situacia by nemala
zaujima na obyajnom sude, ktory by mal podlaredbezné odvolanie, ak je to potrebné, bez
ohradu na procesné poriadky, ktoré v niektorych pmpachedoviuju konzultova ESD.

Navyse, musime povetiaze kompetencie USSR nie st prekazkou pre uziNajig/sSieho stdu

a za utitych pravnych podmienok aj krajskych stdov akoosid zmysleCl. 234, odst. 3 Zmluvy
ES: Mdzeme to tvrdi pretoZe Ustavna namietka v stladd.s127 alebo 127a Ustavy nie je
nastrojom na odvolanie sa proti rozhodnutiud@tpyého stdu. Eelom Ustavnej namietky je
chrant’ zakladné prava a slobody fyzickych a pravnickysélona Ustavnej rovni a nie na urovni
pravnosti alebo Ustavnosti, ktoré su chrdnen€ajhymi sudmi.

Z tohto dévodu obsajny sud neméze tvrdize nemusi podgredbezné odvolanie na, kvéli
moznosti podania namietky na USSR
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Zaver

Ustavny std Slovenskej republiky je schopny prisgik eurépskemu integéaému procesu
prostrednictvom prava. Su dve zakladné cesty, akoobi’. Prva sa tyka zhrnutého vykladu
slovenskej legislativy, ktora implementuje a trarsge komunitarne pravo do slovenského
pravneho poriadku. Tato cesta otvara niektoré gtéako som uz povedal. Druhou cestou ako
zabezpéit' pInu efektivitu komunitarneho prava e hlavne v ochrane prava na sudnu ochranu,
pricom sa trva na spravnej aplikacii komunitarneho anakonaniach pred obgjnym

sudnictvom, vratane povinnosti padaredbezné odvolanie na ESD. Podanie predbezného
odvolania potia Cl. 234 Zmluvy ES Ustavnym stidom je mozné, ale néimysi, Ze by toto bolo
dblezitym nastrojom pre dosahovanie lepSej Growmaitite’nosti komunitarneho prava.
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Slovenska skusenass aplikaciou legislativy EU/ES

Milan Karabin*

Damy a pani,

Pod’a Hlavy 7 Ustavy Slovenskej republiky je sidna m&lovenskej republike vykonavana
NajvysSim sidom SR a inymi sudmi.

Sudy rozhoduju v atianskopravnych a trestnopravnych veciach a preskéjnaj zakonnas
rozhodnuti administrativnych organov. Sudy rozhddugenatoch, ak zakon neustanovi, Zze vo veci
rozhoduje jediny sudca. Zakon ustanovi, kedy sa@naodovani senatu &aistiuju profesionalny
sudcovia ako aj prisediaci sudcovia z rado¥anlov. Rozsudky sa vyhlasuju v mene Slovenskej
republiky a vzdy verejne.

Sudcovia su pri vykone svojej funkcie nezavislriaepzhodovani su viazani zakonom. Ak je tak
ustanovené Ustavou, sudcovia su viazani aj medxingmi zmluvami.

Sudcov vymenuva prezident Slovenskej republiky d@aim Sudnej rady Slovenskej republiky a to
bezc¢asového obmedzenia.

Predsedu NajvySSieho sudu Slovenskej republikydpemsedu NajvysSieho sidu Slovenskej
republiky vymenuva na navrh Sudnej rady Slovensdgjibliky zo sudcov NajvysSieho sudu
Slovenskej republiky prezident Slovenskej republilyp& rokov, avSak najviac na dve po sebe
nasledujucich obdobia.

Prezident Slovenskej republiky méze sudcu odvokazaklade dévodov uvedenych v Ustave.
Ktorykol'vek sudca sa mdze funkcie vida

Sustava sudov Slovenskej republiky pozostava ary¥&j sud SR so sidlom v Bratislave,
krajskych a okresnych sudov a Vy33i vojensky sudjenské obvodové sudy; Specialny sud.

Ku 31. decembru 2003 bol et sudcov vSetkych stiipv v Slovenskej republike 1 288; 80 sudcov

bolo sudcami Najvyssieho sudu SRé@osudcov NajvySsieho sidu SR ku 30. septembru BoD4
66.

4 Milan Karabin: Slovenska skisenost s aplikacigislativy ES
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Pod’'a zdkona, NajvysSi sud SR je najvySSou sudnouwnicista Slovenskej republiky. Jeho
pbésobnos vykonavaju senéty a ich predsedovia, kolégiéd reldsedovia, predseda a podpredseda
najvysSieho sudu.

Rozdelenie prace na NajvysSom sude Sijama kazdy kalendarny rok rozvrh prace, ktoduje
predseda NajvySSieho sudu SR na navrh predsedégikol

Najvyssi sud SR rozhoduje v tgnnych senatoch zloZzenych z predsedu senatu d duaicov a
v p&’¢lennych senatoch zloZzenych z predsedu senatuachtgudcov. Néele senatu je predseda
senatu.

Na zaklade vedomosti odvijajacich sa od rozhodaya@naty:

1) navrhuja, ktoré z korsmych sadnych rozhodnuti by malothyverejnené v Zbierke
sudnych rozhodnuti a stanovisk NajvysSieho sudveBkkej republiky;

2) uvedu do pozornosti predsedu kolégia tie pripadgtoxom konéné sudne rozhodnutie
odréza protiréiace interpretacie zakona a iné vieobecne zavéuiadania,;

3) pripravuju podklady pre spravu NajvysSieho sudajiicu sa dinku zakonov a inych
vSeobecne zavaznych nariadeni a pre navrhy nayis|dévy.

A teraz niekdiko pozndmok k spravnemu sudnictvu:

Obciansky sudny poriadok z roku 1991 zaloZil spravimnictvo v Slovenskej republike (resp. v
tej castiCeskej a Slovenskej federativnej republiky). Spréstirnictvo sa staléag’ou
vSeobecného sudnictva. Vysledkom tohto bola sepadiidatok k Otianskemu stdnemu
poriadku nazvany ,Spravne sudnictvo”.

Od roku 1992 ustanovenia @anskeho sudneho poriadku, ktoré sa tykaju spravséabnictva,
predli niekdkymi novelizaciami — Upravy, ktoré boli v stladamvelizaciou Ustavy Slovenskej
republiky, pozicie samospravnych orgadnovwadiska presunu kompetencii na ne a rozSirenia
pdsobnosti sidov v dade sidneho posudzovania rozhodnuti organov vesgrévy.

Specialny charakter pozicie spravneho sudnictzaigteny pozit vertikalnej liniegim Najvy3si
sud Slovenskej republiky zaloZil Spravne kolégiltory vydava rozhodnutia a vyklady a
zabezpéuje potrebnych odbornikov pre sudy niz8ej inStaridieré sa zaoberaju spravnym
sudnictvom.
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Prvostugovymi sudmi v spravnych pripadoch st Krajské s@pravne sudnictvo je na tychto
sudoch vykonavané sudcami so Specializaciou v spréaprave.

Platna legislativa pre vykon spravneho sudnictymsakytuje separatne pravidla pre vykon
funkcie, ktoré by boli navrhnuté zviapre tito oblag

Spravne sudnictvo bolo zakomponované déi@iskeho sudneho poriadku, ktory pokryval
vSeobecné sudnictvo, ajkerostrednictvom ustanoveni v oddeletejti nazvanej ,Spravne
sudnictvo”.

Vlada Slovenskej republiky schvélila dokument pogdhy Ministerstvom spravodlivosti SR o
Koncepte spravneho sudnictva v Slovenskej repubtikd’a ktorého bude schvaleny zvlastny
sudny poriadok, ktory by riadil vykon spravneho sigti/a.

V sllade s platnou legislativou, v ramci spravnplava sudy skimaji legitimnbszhodnuti a
postupov organov verejnej spravy, samospravnycanmrg ako aj jednotlivcov za predpokladu, Ze
tieto boli zakonom ustanovené ako organy, ktoréaedmju o pravach a povinnostiach, ktoré sa
tykaju fyzickych alebo pravnickych oséb v oblastrejnej spravy.

Rozhodnutia sa maju ch&pako rozhodnutia organov verejnej spravy a musiaviggané v ramci
spravneho konania, vratane inych podobnych rozhfdktoré zakladaja, menia alebo ruSia
pravomoci a povinnosti fyzickych alebo pravnickyaddb, alebo ktoré mézu thpriamy dopad na
prava, zaujmy chranené zakonom alebo povinnostjese fyzickou alebo pravnickou osobou.

Sudy su opravnené preskuirazhodnutia a postupova sulade s Rokovacim Poriadkom
vztahujicim sa na spravne sudnictvo takisto v pripadiede preskimanie rozhodnuti organov
verejnej spravy je podmienené medzinarodnymi znrhiyktoré zavazuju Slovensku republiku.

Najvy3Si sud Slovenskej republiky je zakladtag’ou sudneho systému adom na
profesionality — spravne kolégium.

Tento sud bol takisto zakonom ustanoveny s pravomoa preskimanie rozhodnuti Ustrednych
spravnych organov a organov s celostatnou pdsébunps pravomocou explicitne vymedzenou

zakonom. Momentalne je iba zopar takychto pravmatem v platnosti.

Podstatnu ulohu vFadom na preskimanie rozhodnutia usknémom organmi verejnej spravy
zohravaju Krajské sudy — sudy vy33ej inStanciemcigudneho systému Slovenskej republiky.

Working Paper Nr. 18 | Page 24 of 30



Rozhodnutia tychto sudov su v tomtd’atie porovnat@é s prvostupovymi sadmi, ale aj s
odvolacimi sadmi pri odvolani proti rozhodnutianv@stupiového sidu v pripadoch vymedzenych
zakonom.

Najvy3si sud Slovenskej republiky preto nadobudaullodvolacieho sudu, avsak je aj
prvostugiovym sudom v pripadoch stanovenych zakonom. Av§attpadoch tykajacich sa
systému odchodu do déchodku nadobuda aj ulohu adetio sudu.

Sudy spravneho sudnictva skiimaju aj koeaj prejednavané rozhodnutia, sidne Rana
pripadoch ochrany pred neopravnenym zasahom orgéarejnej spravy, rozhodowa vynateni
rozhodnuti zahratinych spravnych organov.

Procesné pravo &uje, Ze v ramci spravneho sudnictva sudy maju kam@zhodovés pouzitim
ako troglenného senéatu ako aj jediného sudcu.

Odvolanie proti rozhodnutiam proti sidom spravnptéiva sa podava zasadne podanim opravného
prostriedku. Vyiaté st konania tykajlce sa nekonania organov \@rgjmavy, ochrana pred
nezakonnym zasahovanim organu verejnej spravyipagoch tykajdcich sa vynutlieosti

rozhodnuti vydanymi zahrammymi sprdvnymi organmi a pri volebnych zéleZitoshia

Pdsobenie stdov v konaniach spravneho sudnictvéaabzhodnutia o faktoch v pripade, v
zasade vynesenim rozhodnutia. Iba v pripadochatmiutenych zakonom méze spravny sud
rozhodnd vydanim stanoviska.

Medzi 1. januarom 1993 - datum vzniku Slovenskpjiteiky — a jej vstupom do EU 1. maja 2004
preSiel Slovensky pravny systém radou zmien, ktoai pripravi’ podmienky pre aplikaciu
legislativy EU/ES sudmi vieobecného stdnictva.

V tomto obdobi sa Slovenska republika musela vethtrem Sirokym oblastiam s vysokou
prioritou:

1) zaistt’ nadradenaspravnych vynosov Komunity a neskdr organov EU $izdhym
pravom,
2) zaistt’ proces vydania platnych pravnych vynosov EU/E®venskom jazyku a

3) zaviaza& sudcov precedeénym pravom Eurépskeho sudneho dvora.

VSetky tri tlohy boli v podstate UspeSne splnené.
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Proces zatial aj novelizaciuClanku 7 odstavca 2 @anku 144 Ustavy Slovenskej republiky,
ratifikaciu Zmluvy o pristipeni Slovenskej repulyliku Eurépskej unii Narodnou radou
Slovenskej republikyi prevzatie Zakona 416/2004 Zb. o Uradnom vestniku Eurdpskej tnie ako
rozhodujicu normu pre publikaciu.

Odstavec Tlanku 2 Ustavy Slovenskej republiky ustanovujeSkevenska republika mdze
medzindrodnou zmluvou, ktora bola ratifikovana alégena spésobom ustanovenym zakonom,
alebo na zéklade takej zmluvy prenii@gkon ¢asti svojich prav na Eur6pske spi#astva a
Eurdpsku Uniu. Pravne zavazné akty Eurépskych &poktiev a Eurdpskej Unie maju predhos
pred zdkonmi Slovenskej republiky. Prevzatie prazdngznych aktov, ktoré vyZzaduja
implementaciu, sa vykona zakonom alebo nariadetdohypoda¢l. 120 ods. 2.

Rovnako je doleZity aflanok 144 Odstavec 1 Ustavy Slovenskej republikgtykustanovuje, Ze
sudcovia su pri vykone svojej funkcie nezavislriarpzhodovani su viazani Ustavou, Ustavnym
zakonom, medzinarodnou zmluvou adl. 7 ods. 2 a 5 a zakonom.

Paragraf 1 Zakona 416/2004 Zb. o Uradnom vestnékanovuje, Ze pravne zavazné akty
Eur6pskych spokenstiev a pravne zavéazné akty Eurdpskej tnie uveméjv Uradnom vestniku
Europskej tnie alebo Uradnom vestniku Eurépskydhogpnstiev (alej len Gradny vestnik) st v
sulade s medzinarodnymi zmluvandinné na uzemi Slovenskej republiky

Na tomto mieste by sme mali pripoménie slovenski sudcovia musédilit’ potrebe aplikovia
obrovské mnoZstvo smernic, nariadeni a inych prédvigtanoveni, ktoré boli prijaté réznymi
organmi ES a neskor EU v rozmedzi medzi rokom zali@z1957 a zéatkom 90-tych rokov
20.stor@ia, kedy Slovensko zalo pristupovy proces. Priprava na aplikéciu tygréo/nych
ustanoveni bola nesmierne n&ré, nakdéko sa sudcovia museli zozndhsiich obsahom a ziska
preffad v systéme prava EU v kratkom rozmedzi nikoh mesiacov.

Pravne zavazné akty uverejnené v Uradnom vestniképskych spokenstiev a Uradnom
vestniku Eurépskej unie nadobudli Specialny Stadtztahu k Statnemu pravu, ktory, aby
uspokojil fikciu jeho vSeobecnej znalosti, musef bgjprv uverejneny v slovenskej zbierke
zakonov. To znamena, Ze fadg121 Obianskeho sudneho poriadku nie je nutné pretliddkaz
o pravnych aktoch, pokisl uverejnené v oboch vestnikoch.

Zasadné zmeny boli zavedené do slovenskych zakowrikoku 2004 s platngsu od 1. maja
20004.

Novelizované zakonniky obsahovali &dnsky sudny poriadok ako aj Trestny sudny poriadok
Spravny sudny poriadok nebol ddsig/pracovany ako nezavisla norma na riadenie stdnyc
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konani v systéme spravneho praa.sa tyka konani na stidoch spravneho prava, kioré s
siag’ou sudov vSeobecného sudnictva, su riadenl oddetéastkou Olianskeho sidneho
poriadku. Vo svetle \ych rozdielov v konani a rozhodovani sudov v adbkiskromného a
verejného prava, existujuce pravne ustanoveniasparedjl mnoZstvo problémov, najiéisa tyka
sudnej ochrany proti protiprAvnemu postupu a romhtidm organov verejnej spravy. Som
presvedeny, Ze v nastavajucom obdobi, otdzka vypracovearavisiého Spravneho stdneho
poriadku sa stane jednou z najddlezitejSich vyprevslovenskych pravnikov.

Na Slovensku mala legislativa EU/ES vyrazny dopathaké oblasti ako ochrana mladycii a
rodiny, slobodny trh a azylova procedura.

V tejto ciastke vyhradenej sukromnému pravuc@bsky sudny poriadok je zodpovedny za
slobodu prejavu eurépskych&@mov v celej Eurdpskej unii. Bolo preto potrebnistiazastipenie
nazorov mladychiudi a deti v konaniach dlanskych sudov. Z tohto dévodu, &énsky sudny
poriadok opraiuje pravnickl osobu zastupavabianov v sidnych konaniactn bolo spgiatku
prijimané s odporom. Poriadok opiiye Centrum pre medzindrodnu pravnu ochranu deti a
mladeze zastupovatranu v konani s cudzim prvkom, ktoré obsahujmsichranu maloletych,
ak je strana di@a.

Od 1. méja 2004, pravnetighy v obchodnom prave su riadené pravom Europskej Wozné
rozpory v tejto oblasti, ktoré by si mohli vyziadaplikaciu komunitarnych pravnych aktov, su
pravdepodobne stale vo faze konania prvej inStak@i’adom na legislativu o hmotnej sidnej
pravomoci a tfke konania pred sidom prvej instancie a odvolatidom, bude nejakias trva,
kym Najvyssi sud Slovenskej republiky bude mtigedit’ priamo problémom aplikécie tychto
pravnych aktov v oblasti obchodného prava. Rozhad@vNajvysSieho sudu prichddza na radu iba
pri preskimani odvolania. Do dne3nétliia @Ste nezaznamenali podanie vo veci vydania
predbezného rozhodnutia s Eur6pskym sudnym dvormaiakavam ani, Zze by sa v budicnosti
vyskytli problémy s aplikaciou tohto prava v obchgdh stdnych sporoch. Mojim ndzorom je, Ze
obchodné pravo (a zviapravo obchodnych spainosti) dosiahlo vysoky stupdarmonizacie s
komunitarnymi pravnymi aktami a spravna aplikat¢é&rieho prava by bola v rozpore s prdvom
Unie iba vémi nepravdepodobne.

Dalsim novym prvkom v afianskych konaniach je spojeny s ochranou spbo trhu
Eurépskeho spot@nstva.

V tychto pripadoch, kedy std aplikuje ustanovetiénkov 81 a 82 Zmluvy zakladajlcej Europske
spolaienstvo o ochrane trhovejt@Ze, OBiansky sudny poriadok dava Eurdpskej komisii pazici
druhotnej strany konania s pravom komentoysednasapisomné pozorovania jednak k
zakonom, jednak k faktom, ako aj praiinit’ oralne poznamky @as pojednavania. Strany

Working Paper Nr. 18 | Page 27 of 30



konania maju pravo predlaZévoje pozorovania alebo vyhlasenia tykajlce sano&zEurdpskej
komisie. Ako druhotnd strana v konani, Eurdpskaik@ma pravo nahliaditdo sidneho spisu a
robit’ kGpie a excerpta. Na poziadanie Eurépskej komisid,ma povinnaszabezpé&t Komisii
akykad'vek dokument v spoijitosti s pripadom, ktory by Keiaipotrebovala na formulovanie
svojho vyhlasenia. Sud musi zabeagdpere Komisiu a antimonopolny Urad exemplar rozsuaku
ktorom boli aplikované ustanovenia zvlastneho pefnnaktu s odkazom iidanky 81 a 82
Zmluvy zakladajucej Eurépske spdémstvo, potom¢o bol rozsudok doieny strandm konania.

Co sa tyka azylového konania, koné sa v stladensipri riadiacimi ochranu wencov
definovanymi Eurépskou konvenciou. Qiaev&si doraz sa kladie na konanie sudov vo veciach
potreby zjednotenia rodin. Je vSak potrebné payesapdet Ziadatéov o azyl na Slovensku
nezaznamenal vyraznejSi narast. Napriek tomu, bgko ute&éencom bolo udelené slovenské
Statne obianstvo.

Délezita novelizacia Qtianskeho sudneho poriadku sa dosiahla schvalenkonaé. 403/2004
Zb. o Eurépskom zatykacom rozkaze a 0 zmene a eopiriektorych zadkonov. Siiinog’ou od 1.
augusta 2004 transponoval rAmcové rozhodnutie RaB2/584/JHA) z 13. juna 2002 o
Europskom zatykacom rozkaze a o vydavacom konadzinienskymi Statmi Eur6pskej Unie.
Hlavnym ci¢om tohto legislativneho nastroja Unie bolo zidgrmalne postupy vydavania 0séb
medzi¢lenskymi Statmi, ké sa tieto osoby pokuSali uniknd@pravodlivosti potom, ako boli s
kone&nou platnogou odsudené a zrychilvydavacie konanie v pripade podozrivych z trestnyc
¢inov. Prinosom Eurépskeho zatykacieho rozkazuykoraloZzeny na vzajomnom uznavani
rozhodnuti stdnych organov a, zamdvea principe vzajomnej dovery medignskymi Statmi,
spaiva hlavne v tom, Ze zjednoduSuje vydavacie kongmatoze vynechava administrativag’
a posiluje sudnu (pravndag’ konania prostrednictvom priameho kontaktu sidmyganov a,
zarovai, rusi dualne kriminalne testy v 32 kategoriackttmgchcinov.

Aj ked’ vzdjomné uznévanie rozhodnuti sudnych organoageajektované, aby umoznilo ich
vykonanie bez obmedzeni v celej Europskej Unii, m@zmus eurépskeho zatykacieho rozkazu
nerata s touto mozntsu, nakdko definuje aj dévody, kedy ich vykon mézeflmdmietnuty. Ba

¢o viac, niekdko ¢lenskych Statov nedokazalo transportowgssie uvedené ramcové rozhodnutie
do 31. decembra 2008, bolacasova lehota vytiena vClanku 34. V pripade Rakuskej republiky
sa poda Clanku 33 Bod 1 zavadza Specialny rezim, kedy daldtembra 2008 mdZu raklske
vykonné sudne organy odmiethwykon Eurdpskeho zatykacieho rozkazu v tych prijgagdkedy

je poZzadovana osoba rakuskyntaom a spachany trestéiyn uvedeny v zatykacom rozkaze nie
je trestnymiéinom poda rakuskeho prava.

Slovenska republika ak#iensky Stat Eur6pskej Unie uz vyuzila Eur6psky katy rozkaz vo
vzt'ahu k Rakuskej republike v jednom pripade. V roB04 jej sidne organy (vratane
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NajvysSieho sudu) rozhodli o vydani dvoch Slovakesstihanie do Rakuska &a kvalifikovany
ako trestnyin vrazdy, ktorej sa udajne dopustili na rakiskdsamovi v jeho vlastnej krajine.

Vzhradom na relativne kratke trvariienstva Slovenskej republiky v Eurépskej Uniitggké
poskytnd@ Gplny preliad aplikacie legislativy EU/ES okresnytnkrajskymi sudmi na Slovensku.
NajvysSi sud Slovenskej republiky pini svoju funkoajvysSieho sidneho organu p@adakona aj
v oblasti legislativy EU/ES, obzvkagrostrednictvom:

a) rozhodovanie vo veciach v ramci svojej sudnej pndva,

b) plnenia si zjednocovacej tlohy pre sidne senafidg so vSeobecnou pravomocou nha
Slovensku, ptiom vyvija vplyv na rozhodovanie sudov, ha miest&de, je to
nerovnomerné alebo nekompatibilné

c) aplikacie obsahu pravnych aktov EU/ES vo svojiastriych aktivitach repektujic ich
nadradendasnad Statnym pravom,

d) podnikanim krokov k zlepSeniu kvality rozhodovasigicov na vSetkych sudoch.

Vzhradom na iba nedavny vstup Slovenska do EU, NajwigEaplikoval legislativu EU/ES pri
svojom rozhodovani iba zriedka. AvSak pouzil svanjioritu na zvySenie vahy seminarov a
tréningov s témou implementécia legislativy EU.

Zo skusenosti Najvyssieho stdu vyplyva, Ze ledistaE S/EU sa najviac aplikuje oblastiach
trestného a spravneho prava.

Napriklad, Najvyssi sud Slovenskej republiky reviglgpostup aplikovany Ministerstvom
Zivotného prostredia ako centrélneho spravnehonordé! toto odmietlo konéapri aplikacii
vynimky v oblasti komamého chovu ohrozeného Ziidneho druhu na zaklade toho, Ze aplikacia
obsahovala formalne nedostatky. Nasledne vyvstalamovy zakon o obchode ohrozenych
Zivo¢isnych a rastlinnych druhov, ktory zavadzal novatmmnia, ktoré ovplykovali jednu stranu
konania, ktora bola pravnickou osobou. Ministergtedmienilo udelenie licencie predloZzenim
dodat@nej dokumentacie a Udajov, ktoré si mohlo obstasamo cez podriadené okresné organy.

Zalujuca strana, ktoréa je dihamy a znamy chovaleso svojej oblasti (zmenil sa z fyzickej osoby
na pravnickd osobu takmer identického mena), bdigidlym natlakom svojich zakaznikov, aby
pokratoval v predaji zvierat. Tvrdil, Ze kvoli Bmnosti ministerstva nemdZze poskytésuzby
vysokej kvality svojim zakaznikom a pristreSie zatdm aeli hrozbe, Ze bude musigyzicky
zlikvidovat’ va&sSinu zvierat, ktoré choval Poziadal Najvy3Si stm&hskej republiky, aby
pozastavil konanie a Ziadal rozhodnutie Ustavnéit Slovenskej republikyj je dany zakon v
sulade s Ustavou Slovenskej republikalej pokraoval vo svojefinnosti s prilozenou
namietkou, aby prinatil Ministerstvo pokiava’ v konani, nie oba odkazom na preceaénpravo
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ESD, menovite pripad C-149/94-Vergy, ale aj natoiekustanovenia Nariadenia Rady 338/97
Nariadenia Rady 1808/01, ktoré, iadeho nazoru, neboli spravne transponované dessiého
pravneho systému.

AvSak Najvyssi sud Slovenskej republiky povazoviitarpretoval prislusné ustanovenia
Nariadeni Rady 338/97 a 1808/01 a rozhodol bez, talwp sa musel ucligva’ k pozastaveniu
konania a podaniu predbezného rozhodnutia s Euyapskdnym dvorom. Najvyssi sud teda
aplikoval Slovensku legislativu v sulade s precédgm pravom Eurépskeho sudneho dvora a
Nariadeni 338/97 a 1808/01,&eozhodol Ze dany organ verejnej spravy musi \epeeci kond
a vyda rozhodnutie.
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